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On another page of this issue will be found 
a vigorous criticism of the case of Wells v. 
Commissioners of Hyattsville, recently com- 
mented upon by us (p. 407), wherein the 
Maryland Court of Appeals decide that a sys- 
tem of ‘‘single tax’’ is unconstitutional. 
With the social or economic aspect of the 
question we have nothing to do, but it is of 
interest to our readers to know how far the 
Maryland court was correct in declaring a 
‘single tax’’ constitutionally invalid, and 
whether the single tax which was denounced 
by them is the Henry George doctrine, which 
has many adherents, or whether it is only a 
local vagary having its origin in the fertile 
brain of a Hyattsville commissioner. There- 
fore, the letter of our correspondent which 
sheds light upon these points will be read 
with profit. 





The case of Bibb v. Allen, recently decided 
by the United States Supreme Court, involves 
the question as to the legality of ‘‘future’’ 
contracts, and is naturally of great importance 
to the business community. The case came 
up on appeal from the federal courts in Ala- 
bama. In this case it appeared that the de- 
fendants in error, who were citizens of New 
York and Tennessee, doing business in the 
city of New York as brokers, commission 
merchants and cotton factors, brought suit 
to recover $20,000 as commissions for sery- 
ices rendered and money advanced on sales 
of cotton for future delivery according to the 
rules and regulations of the New York Cot- 
ton Exchange. The plaintiff in error set up 
in defense the statute of the State of New 
York against wagers, bets and gambling 
transactions, and alleged that the services 
performed by the defendants in error con- 
sisted in the making of wagers on the price 
of cotton, and that the money paid by them 
was in the settlement of losses on those 
wagers. The defendants in error recovered 
a judgment which which has just been af- 
firmed by the Supreme Court of the United 
States. 

Judge Jackson, in rendering the decision, 
makes the following clear statement of the 
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law governing the case: ‘‘Upon the assign- 
ment of error, which presents the question 
whether the transactions in which the parties 
were engaged were illegal, because they were 
wagering contracts under the New York stat- 
ute against wagers, bets, etc., the evidence 
in the vase clearly fails to make out such a 
defense. In entering into their arrangement 
it is shown that there was no agreement or 
understanding between the plaintiffs and de- 
fendants that the cotton sold for future de- 
livery was not in fact to be actually delivered. 
It is not questioned that if the transactions 
in which the parties are engaged are illegal 
the agent cannot recover either commissions 
for services rendered therein or for advances 
or disbursements by him for his principal ; 
the reason for this rule being that in such il- 
legal transactions, of which the agent has 
knowledge he is regarded as particeps criminis, 
which precludes him from the recovery of 
either commissions or advances. But the 
facts of this case do not bring the transac- 
tions in question within the operation of that 
principle, for the evidence set out in the bill 
of exceptions fails to show that either party 
to the transactions intended the same as wag- 
ering or gambling speculations. In addition 
to this it is shown that the rules and regula- 
tions of the New York Cotton Exchange rec- 
ognized no contracts except for the sale and 
purchase of cotton to be actually delivered. 
These rules and regulations impose upon the 
seller the obligation to deliver the cotton sold, 
and upon the purchaser the obligation to re- 
ceive it, except in certain specified cases, 
which have no application to the present 
case.”’ 

It is of value to note the court’s recogni- 
tion of the fact that under the rules and reg- 
ulations of the Cotton Exchange, which is 
only one among many bodies having similar 
constitutions and purposes, no contracts are 
recognized except for the sale and purchase 
of cotton to be actually delivered. 








NOTES OF RECENT DECISIONS. 


MounicipaL CoRPORATIONS—IMPROVEMENTS 
—PayYMENT By ABUTTING PROPERTY OWNERS.— 
The very recent Virginia case of City of Nor- 
folk v. Chamberlain, is the subject of an inter- 
esting comment by the Yale'Law Journal. The 
case brings up the question as to how far a 











510 


CENTRAL LAW JOURNAL. 


No. 25 








municipality may go in making improvements, 
such as sidewalks and sewers, and compel 
the owners of property abutting on the im- 
proved streets to pay for them. In this case 
the city council of Norfolk took by condem- 
nation proceedings almost half of a vacant 
corner lot in order to widen one of the streets. 
The remaining part was practically valueless, 
being a very narrow strip along the newly 
widened street the entire depth of the orig- 
inal lot. The city council next voted to build 
a sewer through this street, and assessed the 
narrow strip for betterments considerable 
more than was paid for the part taken under 
the condemnation proceedings. An injunc- 
tion restrained the collection of the assess- 
ment and the supreme court made the in- 
junction perpetual. 

The general doctrine is that where needed 
improvements are made the owners of prop- 
erty specially benefited should bear a greater 
proportion of the expense than the general 
tax-payer. This doctrine, however, is rather 
flexible as applied in the several States. New 
York takes the strongest ground in favor of 
local assessments in the early and now lead- 
ing case of People v. Mayor of Brooklyn, 4 
N. Y. 419, which seems to be based upon the 
idea that the legislature is possessed of inher- 
ent and absolute power over the subject of 
taxation, and may therefore arbitrarily dis- 
tribute the burden of taxation, or authorize 
municipal corporations to do so. This strong 
ground is denied in Illinois (Chicago v. 
Larned, 34 Ill. 203, and Ottawa v. Spencer, 
40 Ill. 211), but it is conceded that assess- 
ments may be made for actual benefits, the 
balance to be paid by general taxation. Penn- 
sylvania takes practically the same ground ‘n 
Hammett v. Philadelphia, 65 Pa. St. 146, 
the Case of Washington Avenue, 69 Pa. St. 
352, and Seely v. Pittsburgh, 82 Pa. St. 360. 

In McBean v. Chandler, 9 Heisk. 349, the 
Supreme Court of Tennessee approved the 
Illinois decisions and held that it is beyond 
the power of the legislature to authorize a mu- 
nicipality to pave its streets ‘and charge the 
cost thereof on the adjoining lots in propor- 
tion to their frontage. And even in New 
York in the latter case of Guest v. Brooklyn, 
69 N. Y. 506, the system as authorized and 
practiced in New York and Brooklyn is con- 
demned as ‘‘unjust and oppressive, unsound 
in principle, and vicious in practice.’’ 





The Virginia case, supra, ina very elabo- 
rate opinion discussing the whole system of 
local assessments, declares the doctrine to be 
untenable and the principle unsound, capable 
of being made the means of indirect confisca- 
tion of property without compensation and in 
fact often so used by over zealous or un- 
scrupulous city councils. 





NEGOTIABLE INsSTRUMENT—NOTE—PROTEST 
—SvuFFICIENCY—PRESENTMENT.—The case of 
Clough v. Holden, 21S. W. Rep. 1071, de- 
cided by the Supreme Court of Missouri, is of 
value to those interested in the proper pre- 
sentation and protest of notes due. It was an 
action against the indorser of a note which 
was payable at the maker’s office. The cer- 
tificate of protest for non-payment recited 
that the notary went with the note to ‘‘the of- 
fice’ of the maker in Chicago, IIl., ‘‘at 5:20 
p. M. to demand payment thereon and found 
the door locked,’’ whereupon he protested it. 
It was held that the court erred in refusing 
to permit evidence that 5:20 p. mM. was after 
the general hours of business in Chicago, 
among business and office men. The follow- 
ing is from the opinion of Gantt, J.: 

This brings usto the point of controversy in this 
case, the action of the trial court in refusing to per- 
mit the appellant to show that 5:20 P.M. was not 
within business hours in Chicago. It will be ob- 
served that the competency of the witness to speak 
as to the custom was not challenged because he had 
not qualified himself. The objection was not to the 
competency of the witness, but of his testimony. It 
is too late to raise the question of personal disqualifica- 
tion for the first time in this court. Seligman vy. 
Rogers, 21 S. W. Rep. 94 (division No. 2, at this term). 
The ruling of the court was made squarely upon the 
subject-matter of the proposed evidence. If the 
evidence was competent, then it was error to exclude 
it, because it fully met the requirement, in that the 
inquiry was asto the general hours of business in 
Chicago, among business and office men. The ques- 
tion itself suggested its materality, but counsel, un- 
willing to risk that, went further, and made the offer 
of proof, which clearly shows it was material, thus 
complying with the rule announced in Jackson v. 
Hardin, 83 Mo. 178, 186; Thomp. Bills, 302; 1 Daniel, 
Neg. Inst. § 601. ‘“‘When the presentment is at the 
place of business it must be during the hours when 
such places are customarily open, or at least while 
some one is there competent to give answer. It is only 
when presentment is at the residence that the time 
is extended to the hoursof rest.” Jd. 603. The rule 
thus announced by Mr. Daniel is approved by the 
other text-writers on commercial law generally. The 
question, it must be remembered, is not whether a 
demand actually made on Bancroft on the day in 
question after business hours would be good, but is 
a call at his business office, after the expiration of 
business hours, after it was closed for the day, with 
no other effort to find him, a sufficient presentment 
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to dishonor the bill and hold the indorser? In other 
words, can a party invoke the right, to this construct- 
ive demand, without making it within business 
hours’ We think that both reason and the authori- 
ties generally hold that such a presentment is not 
sufficient to bind the indorser. Dana v. Sawyer, 22 
Me. 244; Parker v. Gordon, 7 East, 385; Shed v. Brett, 
1 Pick. 412; Baumgardner v. Reeves, 35 Pa. St. 250; 
Swan vy. Hodges, 3 Head, 251; Wiseman v. Chiappella, 
23 How. 368, 380; Story, Bills (4th Ed), § 2386; Bayley, 
Bills & N. (5th Ed.) ch. 7, §1, p.199. The rule is 
tersely stated by Thompson,J., in Baumgardner vy. 
Reeves, supra: “Itis the duty of a notary when he 
receives a bill or note, intended to be protested, to 
make a demand of the purty primarily liable, at his 
usual place of business, within business hours.” In 
Elford y. Teed, 1 Maule & S. 28, Lord Ellenborough, 
C. J., said: “There was not any text-writer upon 
whose authority a presentment of a bill by a notary 
at a house of business, after it was closed, could be 
sustained. It is laid down in Marius that it must be 
made during times of business, at such seasonable 
hours as aman is bound to attend, by analogy to the 
horal juridicae of the courts of justice.”’ Mar. Bills 
(2d Ed.), 187. To this line of authorities, respondent 
opposes the case of Skelton v. Dustin, 92 Ill. 49, 54. 
We have examined that case with care, and we can- 
not find any thingin the decision based upon the 
facts of the case that is in conflict with the view we 
have taken of the law on this subject. That part of 
the opinion relating to the point under discussion 
is as follows: “It is said that a bill of exchange 
should be presented for payment on the day it is paya- 
ble, during the business hours on that day (Strong v. 
King, 35 Ill. 9;) anditis claimed therefore that it must 
be affirmatively shown,which it is said was not done in 
this case, that the bill wasso presented during his busi- 
ness hours. The only evidence there is as to the time 
of day the bill was presented for payment is found in 
the notarial certificate of protest, which states that 
the notary, after the close of bank hours, presented 
the same [the bill] at the office of W. C. Barrett & Co.. 
Indianapolis, Indiana, and demanded payment 
thereof, the time limited for payment having expired. 
The certificate is presumptive evidence of present- 
ment during the proper hours of business. These, 


except where the paper is due froma bank, for the 


purpose of presenting a note or bill for payment, 
range through the whole day down to bedtime in the 
evening.” Bank v. Hunt, 2 Hill, 685; Farnsworth v. 
Allen, 4 Gray, 453; Edw. Bills & N.536, Marg. ‘There 
is noevidence that W. C. Barrett & Co. were bankers. 
The statement that the ‘time limited for payment 
had expired’ does not import, as contended, that the 
presentment for payment was after the close of busi- 
ness hours. It means no more, we think, than that 
payment of the bill had become due.” ‘To all of which 
we assent. That case holds, as we have already held, 
that the certificate of the notary was prima facie evi- 
dence that the note was presented ‘‘during the proper 
hours of business.”’ In that case the defendant relied 
upon the objection to the certificate. In this case, 
when that objection was overruled, defendant offered 
to show affirmatively that the presentment was not 
within business hours. No such proof was offered 
in Skelton vy. Dustin. Nor do we question that in 
different communities ‘business hours range through 
the whole day down to bedtime.” Itis for this rea- 
son that we think it is competent and proper to allow 
the indorser to show what range they took in the 
city of Chicago at the time this presentment was made, 
or attempted to be made. Mr. Daniel lays it down, in 





section 601, Neg. Inst., that “it is for the jury to say 
what are business hours, and, in fixing them otherwise 
than in reference to banks,they are to have reference to 
the general hours of business at the place, rather than 
the custom of any particular trade.” Certainly the 
authorities cited by the Supreme Court of Illinois in 
no way militate against the views we have taken. In 
Bank v. Hunt, Judge Cowen begins his opinion with 
the statement that “the bill of exchange in this case 
was payable, generally, mentioning no place.” No 
objection was made at the trial that the presentment, 
which was made at No. 4 Wall street, where the sur- 
vivor transacted business, should have been at his 
residence, or any place, ‘‘nor was any made to the 
manner of presentment, or fhe day.” He holds that 
the notary’s certificaté is prima facie evidence that 
the demand was made ata proper time in the day. 
If an improper time, it was for the opposite party, by 
cross-examination or otherwise, to show it. In Farns- 
worth y. Allen, 4 Gray, 458, no place of payment was 
named inthe note. The notary on the last day of 
grace presented it to the maker at his residence, after 
he had retired. It was held good. Bigelow, J., said: 
“The note declared on, not being pavable at a bank, 
or at any place where business was transacted during 
certain hours in each day, was properly presented to 
the maker at his residence;’”’ but even in that case 
the learned judge held that such a note ought to be 
presented within reasonable hours, and he concludes 
that 9 o’clock on 23d August is not unreasonable, 
when it was found necessary to drive nine miles into 
the country to find the makers. Edw. Bills & N.§ 
716, is the remaining citation. The author says: 
‘“‘Where a note is notdrawn payable ata particular 
place, or at a bank, a demand may be made upon the 
maker at his residence at any time before the usual 
hours of rest.””, But areference to the work will show 
that the author is discussing at this place the right of 
the maker to the whole day in which to pay, and that 
a suit brought during the last day of grace is pre- 
mature. Atsection 719, in discussing the point we 
have under consideration, he says: ‘When payable 
ata bank, the note should be presented before the 
hour of closing business of that kind that day, 

or when payable at the counting room, office, or store 
of the maker or acceptor, they should be presented 
there within the usual hours of business.” Judge 
Rappallo, in Bank vy. Burton, 58 N. Y. 480, refers to 
Parker v. Gordon, 7 East, 387, and Elford v. Teed, 1 
Maule & §S. 28, as the cases upon which the law of 
presentment of commercial paper is based. Lord Ellen- 
borough himself qualified his own opinion to this ex- 
tent, thata presentment at a bank after banking hours 
was sufficient, provided a person was stationed there 
by the banker to return an answer. That case and 
Bank v. Hollister, 17 N. Y. 46, stand upon their own 
peculiar facts, but nowhere isit intimated in either 
that the court has departed from the general] rule. 
Woodruff, J., in Manufacturing Co. v. Bishop, 3 E. 
D. Smith, 48, commenting upon Garnett v. Wood- 
cock, 1 Starkie, 475, says: “It proceeds upon the 
distinct ground that if a banker appoint a person to 
attend, in order to give an answer, a presentment 
would be good, if made before 12 o’clock at night;’’ 
but he insists that the general rule is not at all re- 
pudiated by that case, but rather affirmed. See au- 
thorities cited, Joc. cit. p. 54. Our conclusion is that 
the evidence is material and competent, and the court 
committed reversible error in excluding it. 





JUDGMENT AGAINST INSANE PERSON—VALID- 
1ry — Revrer iN EgQuity.—In Withrow v. 
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Smithson, 17 8. E. Rep. 316, the Supreme 
Court of Appeals of West Virginia decide 
that a judgment against a person insane at 
its rendition is not for that cause void, and is 
a lien on land, and that a writ of error coram 
nobis or a motion in lieu of it, is not a proper 
process to reverse such judgment, because of 
the defendant’s insanity, as the judgment 
can only be affected in equity, which has 
jurisdiction in such case. Brannon, J., says: 


A judgment against one insane at the time it is ren- 
dered is not void, and cannot be collaterally attacked, 
and, not being void, is a lien on land. Freem. 
Judgm. § 152; 1 Black. Judg. § 205; Vanfleet, Collat. 
Attack, § 616; Watt. v. Brookover, 35 W. Va. 323, 18 
8. E. Rep. 1007, and citations; 11 Amer. & Eng. Enc. 
Law, 127; 12 Amer. & Eng. Enc. Law, 90, note 4; 
Busw. Insan. § 124; authorities cited in opinion and 
syllabus in Sternbergh v. Schoolcraft, 2 Barb. 153; 
Allison v. Taylor, 32 Amer. Dec. 68; Wood v. Bay- 
ard 63 Pa. St. 320; Foster v. Jones, 23 Ga. 168. 

The point is made that the application to equity is 
mistaken, and that it should have been to the court 
of law which pronounced the judgment, by either 
writ of error coram nobis at common law, or by 
motion under section 1,ch. 134,Code. There was in 
nomanner a suggestion of Smithson’s insanity in the 
record of the judgment. A writ of error, in appel- 
late courts, corrects error of law apparent in the rec- 
ord, but if, at the date of the judgment, there exist a 
fact which, had it been introduced into the record, 
ought to have prevented the judgment, but it was 
not introduced, it is a case of error in fact, to be cor- 
rected by writ of error coram nobis, or by such mo- 
tion. Thus, ifthe defendant be dead, and his death 
be pleaded in the action, but the court disregard it, 
and render judgment, that is error of law, because 
the court, having the fact before it in the record has 
rendered a judgment contrary to law, as the record 
showed the defendant to be dead, and a writ of error 
in an appellate court would correct it; but where the 
death is not presented, and judgment is rendered, 
that is error in fact, to be corrected by writ of error 
coram nobis or motion. Jaques v. Cesar, 2 Saund. 
(Williams’ notes) 10la; 2 Tidd, Pr. 1191; 2 Tuck. 
Comm. 328; 4 Minor, Inst. 947; note to Holford v. 
Alexander, 46 Amer. Dec. 257. Death, infancy, and 
coverture are conceded grounds of error in fact, as a 
basis for writ of error coram nobis; and I would con- 
sider insanity of like nature, and ground for that writ 
and not for equity jurisdiction, were it a cause at law 
for reversal of ajudgment. But I do not think that 
insanity of the defendant at the date of the judgment 
is areason for the reversal of the judgment by pro- 
ceedings at law. Some authorities look that way. It 
is stated in1 Freem. Judgm. § 94, that insanity isa 
matter to affect judgment by writ of error coram 
nobis. But no case cited supports this, and section 
152 is pointedly to the contrary. Likewise, Allison v. 
Taylor, 32 Amer Dec. 68. In Leach vy. Marsh, 47 Me. 
548, the court said of insanity of defendant: ‘This is 
an error not appearing on the face of the record. It 
is an error of fact, if errorit is.” And the judgment 
was reversed. In Daggett v. Chase, 29 Me. 361, the 
opinion states it, as law, that it is a subject of writ of 
error coram nobis. Mr. Black, in volume 1, § 205, of 


his work on Judgments, maintains that, though a 
‘judgment against a lunatic is not void, yet itis re- 





versible in the same court which rendered it; and in 
Lamprey v. Nudd, 9 Fost. (N. H.) 299, itis held that 
insanity is good cause for reversing such judgment. 
There it is admitted that such is not the law under 
English decisions. Mr. Buswell’s examination brings 
him to the conclusion that it can only be affected in 
equity. Busw. Insan. § 140. In section 152 of 1 
Freem. Judgm. it is stated as law that, “‘while an 
occasional difference of opinion manifests itself as to 
the propriety or possibility of binding femes convert 
and infants by judicial proceedings in which they 
were not represented by some competent authority, 
no such difference has been made apparent in rela- 
tion to a more unfortunate and defenseless class of 
persons; but, by a concurrence of judicial. authority, 
lunatics are held to be within the jurisdiction of the 
courts. Judgments against them, it is said, are 
neither void or voidable. They cannot be reversed 
for error on account of defendant’s lunacy; the 
proper remedy in favor of a lunatic being to ap- 
ply to chancery to restrain proceedings, and compel 
the plaintiff to go there for justice.” The current of 
authorities sustain this statement of thelaw. A luna- 
tic is within the jurisdiction of the court, and may be 
sued, as others. The court may appoint a guardian 
ad litem to defend him, if his lunacy is discovered; 
but, if the case goes on without such guardian, the 
judgment is not void or reversible. As the authori- 
ties clearly show a lunatic to be subject to actions, it 
is reasonable to say that the same forum would not 
reverse the judgment because of lunacy. See 3 Rob. 
Pr. (New), 240; opinion in Bolling v. Turner, 6 
Rand. (Va.) 586; .Beverley’s Case, 4 Coke, 123; 
Mansfield’s Case, 12 Coke, 128; Bac. Abr. tit. 
“Tdiots and Lunatics,’’? F; Stigers v. Brent, 50 Md. 
214; Wood vy. Bayard, 63 Pa. St. 320; note to Allison 
v. Taylor, 32 Amer. Dec. 70; Johnson vy. Pomeroy, 31 
Ohio St. 247; King v. Robinson, 33 Me. 114; Foster v. 
Jones, 23 Ga. 168; Woods v. Brown, 93 Ind. 164, opin- 
ion; Sternbergh v. Schoolcraft, 2 Barb. 154; Busw. 
Insan. §§ 139, 140. The case of Horner v. Marshall, 5 
Mumf. 466, sustains a bill to enjoin ajudgment against 
a lunatic, thus inferentially holding that no remedy 
exist at law; and I solve this question, on which 
opinions conflict, by holding that the only redress is 
in equity. It seems very plain that a judgment against 
one so insane as to be incapable of making defense, 
and armed with good defense, should not stand irrevy- 
ocable, and gross injustice be thus enforced. It is 
one of the birth springs of equity jurisdiction that it 
renders justice where the law is harsh, and its remedy 
blank or inadequate. The case of an unjust judg- 
ment against a lunatic would seem to be a fit place 
for its intervention. The Virginia case above cited 
(Horner vy. Marshall) calls upon us to sustain its ju- 
risdiction in such case. Old English cases sustain such 
jurisdiction. Bac. Abr. tit. “Idiots,” F, b; Addison 
v. Dawson, 2 Vern. 678. It will be seen from law 


‘above cited, and also Milner v. Turner’s Heirs, 4 T. B. 


Mon. 240, and Maloney v. Dewey, 127 Ill. 395, 19 N. E. 
Rep. 848, that equity has such jurisdiction; and 
Chief Justice Marshall’s decision in Tabb y. Gist, 6 
Calls. 279, also sustains it. 





Bank Depos1r—CuHeck—Liasiiity.—The 
Supreme Court of Ohio, in the recent case 
The Windisch-Muhlhauser Brewing Co. v. 
The Bank of Marysville, decide that money 
received by a bank on general deposit be- 
comes the property of the bank; that the re- 
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lation of the bank to the depositor is essenti- 
ally that of a debtor, and not that of a bailee 
or trustee of the money, and that the check 
of the depositor for a part of the money so 
deposited is not an assignment pro tanto 
without acceptance by the bank. The court 
said, inter alia: 


The bank does not contract to keep on hand the par- 
ticular money deposited, or pay the depositor’s checks 
out of it, nor is it expected to do so. The moneys of 
such depositors is commingled with other moneys of 
the bank, the amount deposited carried to the cus- 
tomer’s credit in account with the bank, and payments 
made on his checks are charged to his account. Un- 
less there is some agreement to the contrary, deposits 
received by the bank become its property; they be- 
long to it, and can be loaned or otherwise disposed of 
by it as any other money belonging to the bank. If 
the money be stolen or destroyed the loss must be 
borne by the bank, though it be free from negligence 
or fault. It is accountable as a debtor, and the rela- 
tion between it and the general depositor is essentially 
that of debtor and creditor. In legal effect the deposit 
is a loan to the bank. Hence, a check of such a cus- 
tomer is not drawn upon a specific fund, but is an 
order drawn by a creditor on his debtor, requesting 
him to pay part of whut is due the creditor to the 
payee or holder. It no doubt evidences an intention 
of the drawer to have the sum specified paid to the 
holder, but does not transfer the title to any fund or 
part of it, or the bank’s liability to the drawer. If it 
effected such a transfer, upon the failure of the bank 
before the check could be presented, in the exercise 
of due diligence, the loss would fall on the holder as 
between him and the drawer, and, whether presented 
or not, the former could pursue the deposit in the 
hands of an assignee, or other representative of the 
bank. But as the check does not operate as a transfer 
of the title to any fund, neither of these consequences 
result. 





ConsTITUTIONAL LAw—DvE PROCESS OF 
Law—DETERMINATION OF DEGREE OF CRIME 
AFTER PLEA OF Guitty.—The American Law 
Review says that, in Hallinger v. Davis, the 
counsel for a murderer in New Jersey under- 
took to take a new twist, in the Supreme 
Court of the United States, on the question 
of what is due process of law. His client had 
been indicted is one of the courts of that 
State for murder, and had pleaded guilty. A 
statute of the State divides murder into two 
degrees, and provides that upon a plea of 
guilty the court shall proceed,by the examina- 
tion of witnesses, to determine the degree of the 
crime, and shall pass sentence accordingly. 
This the judge did, and found him guilty of 
murder in the first degree and sentenced him 
to be hanged. His counsel applied for a 


habeas corpus in the federal circuit court, 
which was refused, and he appealed to the 
Supreme Court of the United States under a 








recent statute relating to procedure under 
the writ of habeas corpus. 

The proposition of Jaw affirmed in behalf 
of the prisoner was that the right of trial by 
jury in cases of felony is essential to what is 
called ‘‘due process of law,’’ as the term is 
used in the fourteenth amendment to the con- 
stitution of the United States. A very little 
acquaintance with the subject will make it 
appear that the contention was untenable ; 
and so the Supreme Court of the United States 
held, in a clear and learned opinion by Mr. 
Justice Shiras. He pointed out that the fed- 
eral constitution does not protect the right of 
trial by jury in the State courts; that those 
courts have in numerous cases held that such 
a proceeding as the one under consideration 
does not infringe such rights as were guaran- 
teed by the constitution of New Jersey ; and 
that ‘‘due process of law’’ means ‘‘process 
due according to the law of the land,’’ and 
in the State court such as the prisoner is en- 
titled to according to the law of the State. He 
must have a hearing before he is condemned. 
There must be a trial when he so pleads as 
to make an issue to be tried. But when, in 
the face of a statute, such as existed in New 
Jersey, he insists on pleading guilty, there is 
no issue left to be tried ; he cannot demand a 
jury, but must allow the judges to determine 
the degree of his guilt according to the man- 
date of the statute. 





Consprracy—AssociaTion OF Coat DEAL- 
ERS TO REGULATE Prices.—In People v. 
Sheldon, decided by the Supreme Court of 
New York, the retail coal dealers of a city 
formed an association, the main purpose of 
which was to fix a minimum retail price of 
coal for the city and vicinity, with the design 
practically to compel, under prescribed pen- 
alties, every coal dealer in the city to join it 
and regulate his business by its constitution 
and by-laws, which prohibited soliciting busi- 
ness, except as provided therein, and the tak- 
ing of club orders of associated buyers at 
reduced prices, and provided for keeping the 
retail price of coal uniform, so far as practi- 
cable, and required a certain vote of the as- 
sociation to change the price. . The constitu- 
tion also provided that no price was to be 
made amounting to more than a fair and rea- 
sonable advance over wholesale rates, or 
more than the current prices of the coal ex- 
changes at certain designated neighboring 
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cities when figured upon corresponding freight 
tariffs, and the retail price of coal actually 
fixed by the association was a fair price. . It 
was held, that the association constituted a 
combination in restraint of trade, and mem- 
bership in such association would support a 
convicticn on an indictment for conspiracy to 
commit acts injurious to trade. Lewis, J., 
says: 


Trade is detined by Jacobs, in his law dictionary, to 
mean ‘mutual traffic; buying, selling or exchange of 
articles between members of the same community.” 

Bouvier, in his law dictionary, defines trade as 
“any sort of dealings by way of sale or exchange.” 

It was held in the case of People v. Fisher, 14 
Wend. 9, that acombination among the journeymen 
shoemakers of the village of Geneva, for the purpose 
of regulating the price for manufacturing boots, and 
earrying such rules into effect by overt . acts, 
was indictable as a misdemeanor. This was before 
the passage of the law permitting the orderly and 
peaceful assembling or co-operation of persons em- 
ployed in any calling trade or handicraft, for the pur- 
pose of obtaining an advance in the rate of wages or 
compensation, or of maintaining such rate. 

In DeWitt Wire Cloth Co. v. New Jersey Wire Cloth 
Co., 14 N. Y. Supp. 277, in the New York Common 
Pleas, Special Term, it was decided by Judge Pryor 
that an association of manufacturers of wire cloth, 
formed for the avowed purpose of regulating the price 
of the commodity, each of the members stipulating, 
under a heavy penalty, that he will not sell at less than 
a specified rate, was contrary to public policy, and 
illegal. 

He refers to anumber of authorities which hold that 
whatever destroys, or even restricts, any competition 
in trade, is injurious, if not fatal, to it, and thata 
combination to control prices is illegal. 

It was held in Leonard y. Hoole, 114 N. Y. 371, that 
conspiring to unlawfully advance the price of an arti- 
cle of food was unlawful. 

In Hooker v. Vandewater, 4 Den. 349, the proprietors 
of five several lines of boats, engaged in the business 
of transporting persons and freight on the Erie and 
Oswego canals, entered into an agreement among 
themselves, fixing the rates of freight and passage upon 
their boats, and to divide the net earnings among 
themselves, according to certain proportions fixed in 
the articles. It was held to be a combination, tending 
to destroy competition between the several lines en- 
gaged in the business, and unlawful. Judge Jewett, 
speaking for the court, says: “The transaction 
amounted, as I think, to a conspiracy to commit an 
act ‘injurious to trade,’ within the legal meaning of 
the statute denouncing it as a crime, and was there- 
fore illegal and void.”’ 

It is the policy of the law to encourage trade and 
commerce, and combinations which tend in restraint 
therefore are illegal. Agreements made to take trade 
out of the realms of competition are against public 
policy. Santa Clara V. M. & L. Co. v. Hayes, 76 Cal. 
387. Even although it may not appear that such agree- 
ment did really produce any result detrimental to 
public interests. Atcheson v. Mallon, 48 N. Y. 147. 
The case seems to have been fairly submitted to the 
jury, and they found the defendants to have been 
guilty of acts which tended to injure trade. We think 
their verdict was justified by the evidence. 





REPUTATION AS EVIDENCE IN CER- 
TAIN CRIMINAL CASES. 

‘It is a universal, general rule that mere 
heresay evidence is not admissible to estab- 
lish any specific fact which, inits nature, is 
capable of being proved by witnesses who 
speak from their own knowledge; or, in other 
words, that evidence, whether written or 
spoken, which does not derive its credibility 
solely from the credit due to the witness him- 
self, but rests in part upon the’ veracity and 
competency of some other person, from whom 
the witness received the information, is not 
admissible to establish a substantive fact.’’! 
‘“*The reason for this rule is, that such evi- 
dence requires credit to be given to state- 
ments of a person who is not under the 
obligations of an oath or any of the ordinary 
tests for ascertaining the truth of the state- 
ment, being subject neither to cross-examina- 
tion by the party to be affected by his testi- 
mony, nor present in court to be observed, 
no» so situated in reference to the case that 
his character and motives can be _ inves- 
tigated.’’? A man’sreputationis what is said 
about him in the community in which he re- 
sides; not specially by those who deal and 
associate with him, for they may say nothing, 
but what is said by the community in general ; 
as it is his general reputation that is in ques- 
tion.® So, in the case of a house, its reputa- 
tion is to be determined by what is said about 
it by those who reside in the neighborhood or 
vicinity, and not by those who frequently visit 
there, for they would speak from their own 
personal knowledge, could testify to the sub- 
stantive fact, and, moreover, would not, in 
all probability, give its true reputation, if it 
were bad. 

With reference to evidence of reputation, 
it might also be added that no jury can de- 
termine with certainty and beyond a reason- 
able doubt from the testimony of a witness, 
testifying only to reputation, whether his evi- 
dence isin any degree reliable, or to what 
extent it is entitled to credence. He testifies 
only to what he has heard others say, and 
not from any knowledge of his own. In fact, 
when testifying on this subject, he cannot 
testify to any fact that he has come under his 
personal observation, and no jury can de- 
termine with reasonable certainty whether or 


1 Wood’s Prac. Ev., Sec. 83; page 246. 
2 Wood’s Pr. Ev., Sec. 83, page 247. 
8 1 Thompson on Trials, See. 528. 
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not what the witness has heard was based on 
the knowledge of the parties who talked with 
him, or only on what they had heard others 
say, which these latter had also heard from 
others. It is simply the case of cousin Sally 
Dillard rehabilitated. Nor has the jury any 
means of ascertaining whether or not those, 
with whom the witness talked on the subject, 
were reliable, nor whether what they said was 
based on facts within their own knowledge, or 
the result of spite, malice, and ill-will; and it 
would, indeed, be very easy for parties, who 
harbored malice toward a neighbor, to subject 
him to trial and punishment as a criminal, 
and thus gratify their spite, if evidence of 
this character is held to be sufficient to war- 
rant aconviction. It is absolutely impossible 
to trace a matter of this kind to its source and 
learn whether or not there is any real founda- 
tion for the statements that have been made. 
Therefore, it seems to be apparent that, if 
such evidence is to be admitted at-all, it 
should be received with a great degree of 
caution, and should be given but little, if 
any, weight in determining the question at 
issue, unless it is corroborated by some evi- 
dence of substantive facts. For instance, 
suppose a party is on trial on an indictment 
charging him or her with the crime of keeping 
a bawdy-huuse, a house of ill-fame, or a place 
where intoxicating liquors were kept for sale 
without license, would it be sufficient, on the 
part of the prosecution, to prove that it was 
generally reputed in the neighborhood, in 
which the house was situated, that it was a 
bawdy.house, a house of ill-fame, or a house 
in which intoxicating liquors were kept for 
sale, without showing, in addition thereto, 
some substantive fact, from which the jury 
might be authorized toinfer that the house 
was entitled to the reputation it was shown to 
have? If so, it must be that some statute so 
authorizes, for such evidence was, certainly, 
not admissible at common law. In Henson 
v. State,* the court say: ‘‘The common law 
is studiously careful to exelude such testi- 
mony, and does not allow its introduction in 
order to convict parties on trial for common 
law offenses. We take it to be clear that a 
man’s general bad character or reputation can- 
not be brought up against him when he is on 
trial for a specific crime, unless he first opens 
the way by an attempt to prove his good 


419 Cent. Law Jour., 230. 





character ; and we hold it to be generally 
clear that the fact that a crime has been com- 
mitted cannot be proved by common rumor 
or generalrepute. The decisions, which hold 
this evidence admissible (when they are not 
founded on the language or interpretation of 
a statute), seem to rest its admissibility mainly 
upon the ground of necessity, or rather the 
difficulty of obtaining «‘irect evidence, because 
the operations of such houses are shrouded in 
secrecy, but when it is open to the prosecu- 
tion to prove the general bad character for 
chastity for the female inmates of the house, 
that it is frequented by reputed strumpets, 
and that men are seen to visit it at all hours 
of the night as well as day, we do not 
think there can be any very great difficulty in 
obtaining such direct evidence as will war- 
rant a jury in convicting.’’® 

But the question, that arises just here, is, 
how much is gained by the party on trial by 
rejecting evidence, the general reputation of 
the house, and admitting testimony as to the 
general reputation of its inmates, and those 
who visit it? The house would necessarily 
acquire its general reputation from the char- 
acter of its inmates and visitors, and the jury, 
in either case, would be compelled to infer 
guilt from reputation. In neither instance 
would there be proof of any substantive fact, 
but the jury, in order to convict, would be 
required to infer the fact from the evidence of 
reputation only; and the defendant, if con- 
victed, would be found guilty, not on proof 
of a single fact, but on heresay testimony, 
and that, too, of the most vicious kind; for it 
is a well-known fact that, ifit is once rumored 
that a certain woman ‘‘is not all right,’’ no 
matter how vague or utterly devoid of truth 
it may be, the rumor always grows in impor- 
tance and increases by frequent repetitions, 


‘until, from a mere mole-hill, it reaches the 


size of a mountain, and the woman’s reputa- 
tion is ruined forever. At its inception, a 
base slander, it passes from mouth to mouth 
until it attains the dignity of evidence ina 
court of law, and the woman, howsoever pure 
she may be in fact, is, in the eye of the law,a 
common courtesan. Itis more detrimental 
even than was General Butler’s New Orleans’ 
order. In the Henson case,® it was held that 

5 As to evideyce of general reputation of the defend- 
ant, see 27 Central Law Journal, 328, and authorities 


cited. 
6 Supra. 
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such evidence was insufficient to worvent a 
conviction, but the court went further and 
held that it was not admissible for any pur- 
pose whatever. And, in Arnold v. State,’ it 
was held that where ‘‘the information, in 
general terms, charges defendant with being 
a vagrant, to-wit: a common prostitute, the 
offense must be proven by evidence of the 
particular facts showing it, and it is error to 
admit evidence of defendant’s general reputa- 
tion.’’® Is it not just as difficult to prove the 
facts which constitute a woman a strumpet 
when she is on trial as it is when a third per- 
son is the defendant? And is there any 
justice in permitting the prosecution to at- 
tack the character of a woman, who is not on 
trial, and has no opportunity to defend her- 
self, simply for the purpose of convicting a 
third person, and yet not permitting such 
evidence to, be introduced when she is the de- 
fendant, and might be able to rebut such 
testimony? In State v. Smith,’ it was held 
not only that evidence of the general reputa- 
tion of the alleged bawdy-house is competent, 
but also thatit is competent for the prosecu- 
tion to prove the lewd and indecent conduct 
of defendant herself in the house in the pres- 
ence of the inmates and visitors.!° 

This case does not hold that such evidence 
of the general reputation of the house is su- 
fficient to convict, but that it is competent, 
and admissible in aid of other evidence; and 
it is held in the cases in the note below that 
the fact that the defendant is the keeper of 
the housein controversy cannot be proved by 
general reputation.’’*" ‘‘Not only the repu- 
tation of the house so informed against, but 
also the reputation of those who visit it, may 
be inquired into. * * * Having estab- 
lished a reputation among the citizens of the 
district, that reputation may be proved in the 
same way as may the general character of an 
individual witness.!”2 In Drake vy. State,” the 


7138. W. Rep. 774. 

8 Citing Holsey v. State, 5S. W. Rep. 523. 

9 29 Minn. 193, 12 N. D. 

0 Citing State v. Wells, 46 Iowa, 662, and Mahalo- 
vitch v. State, 54 Ga, 217. 

11 Allen vy. State, 15 Tex. App. 220; Morris y. State, 
88 Tex. 603; Sylvester v. State, 42 Tex. 496; State v. 
Hand, 7 Iowa, 411. 

12 King v. State, 17 Fla. 189, citing 2 Bishop’s Crim. 
Pro., Sec. 112; State v. McGraw, 41 N. H. 406; Com. v. 
Gannett, 1 Allen, 7; Com. vy. Kimball, 7 Gray, 328; 
State v. McDowell, Dudley, 346; Cadwell v. State, 17 
Conn. 467. See also Betts v. State, 93 Ind. 875; Terri- 
tory vy. Stone, 2 Dakato, 155; Cook v. State,3S. W. 





court say: ‘‘Conceding that the prisoner was 
the owner of the house, and knew the use to 
which it was put, the further fact that its 
reputation in the neighborhood was that of a 
bawdy-house, or one of ill-fame, would not 
sustain a conviction.” * * * ‘‘It was 
not necessary to show particular acts of pros- 
titution in the house.* It was enough that, 
in addition to the bad reputation which the 
house was shown to bear, notwithstanding no 
family lived in it, some of the rooms were 
supplied with beds, and some little furniture, 
and the walls hung with indecent pictures, 
that it had a bar at which intoxicating drinks 
were sold, and was the resort, especially on 
the Sabbath day, and in the night-time, of men 
and women of lewd and lascivious character, 
many of the women being known prostitutes, 
and keepers and occupants of places of ill- 
fame, who, while visiting this house, indulged 
in drunken revelry, and licentious practices, 
fit only for a brothel.’’” 

In this case, therefore, evidence of the 
general reputation of the house, evenif in- 
competent and inadmissible, could not have 
prejudiced the defendant, as, withoutit, there 
was ample evidence to sustain a conviction." 
Andin Whitlock v. State, it was held that 
‘‘evidence that a woman indicted for keeping 
a bawdy-house was a prostitute, and that the 
persons who frequented the house, both male 
and female, were of bad repute, was com- 
petent to show the character of the house.’’”” 

But in Territory v. Bowen, the court held 
that evidence of the zeneral reputation of the 
house, together with evidence that the de- 
fendant was its keeper, was insufficient to 
convict. The court say:: ‘‘Under this indict- 
ment, and under the statute two questions 
are involved: Was the house referred to in 
the proceedings kept for the purpose of pros- 
titution? and did the appellant keep it? The 
first question is disposed of by establishing 


Rep. 749; Sara y. State, 3 Jb. 339; State v. Haberle, 33 
N. W. Rep. 461; State v. Clark, 43 7b. 273; People v. 
Gastrof, 42 Jb. 937; State v. Mack, 6 South. Rep. 808; 
State v. Lee, 45 N. W. Rep. 545; Ter. v. Chartrand, 46 
Ib. 583; State v. Buckley, 40 Conn. 246; State v. Mor- 
gan, 40 Jb. 44; State v. Thomas, 47 Jb. 546; State v. 
Moriarty, 50 Jb. 415. 

13 14 Neb. 535, s. C., 17 N. W. Rep. 117. 

14 Citing State vy. Brussel, 29 Wis. 435. 

15 Citing 3 Greenl. on Ev., Sec. 186; Com. v. Stewart, 
1 Serg. & R. 342, and other cases hereinbefore re- 
ferred to. 

16 30 N. E. Rep. 934. 

17 See also Winslow y. State, 36 Cent. L. J. 78, 23 
Pac. Rep. 82. 
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the character of the house. To do this it is 
not incumbent on the prosecution to prove 
the particular, or any, acts of prostitution 
committed in the house. This in the nature 
of things would be impracticable and 
generally impossible. Such acts are veiled 
from the public eye, and are known only to 
the participators therein, whose interest it is 
to carefully conceal them. Whatever differ- 
ence of opinion may have existed on this sub- 
ject, itis now settled by the weight of au- 
thority that, in actions of this nature, evidence 
of the general reputation of the house is com- 
petent and admissible to establish its char- 
acter; and so we hold.’’!8 In Beard v. State, 
it was held that, in addition to showing the 
bad reputation of the women who resorted to 
the house, the prosecution might also show 
specific acts of unchastity committed by them 
elsewhere than on the premises in question.” 

And in Herzinger v. State,”’ it was also 
held that evidence by a woman that on one 
occasion she went to the house with a man, 
whom she did not know, to get a drink; that 
they got a room, and remained an hour; that 
she ‘‘staid with him,’’ witness understanding 
what the expression meant; that while there 
the man offered to keep her, and pay her 
board, and something more ; that the defend- 
ant was not present, and witness did not see 
him; was admissible as tending to show that 
the house was kept for the resort, and unlaw- 
ful commerce of dissolute persons. One of 
the principal reasons for the admission of 
evidence of reputation is that the keeper of 
the house is. presumed to know the general 
reputation of those who make his house a place 
of resort; and I presume that, if such keeper 
has in his house furnished rooms to which men 
and women can retire, and to which they do 
retire to his knowledge, the jury would have 
the right to assume that they so retired for 
the purpose of illicit sexual intercourse, and 
that the house was kept for that purpose; but 
Ido not see that, because men and women of 
lewd character visit a house, it necessarily 


IS See to the same effect, Caldwell v. State, 17 Conn. 
467. Contra: State vy. Boarman, 64 Maine, 523. But 
evidence of the general reputation of the house, apart 
from the general reputation of its inmates and vis- 
itors, itis not competent. Toney v. State, 60 Ala. 977; 
State vy. Lyon, 39 Iowa, 379; People v. Wing, 61 Cal. 
380. 

19 17 Atl. Rep. 1044. 

2% 17 Atl. Rep. 81. 





follows that the house is a bawdy-house, un- 
less there is also some proof that there are 
rooms to which they can retire, and to which 
they are accustomed to retire, so that the jury 
can have some reason for concluding that acts 
of illicit intercourse do actually take place. 
Again, the house will gain its reputation from 
the character of its inmates and visitors, and 
from what transpires within its walls and, if 
the general reputation of frequenters and in- 
mates is admissible to prove the guilt of the 
defendant, I cannot see why the general rep- 
utation of the house, which is simply resultant 
from the reputation of visitors and inmates, 
is not also admissible, for it will be presumed 
that the keeper of a house will be equally as 
well acquainted with its reputation as with the 
reputation of the people who visit it or reside 
in it. In speaking with reference to evidence 
of the general reputation of the house the 
court, in State v. Smith, says: ‘‘The difficulty 
in obtaining direct evidence in such cases has 
perhaps rendered its admission a necessity ; 
and its receipt is not likely to operate unjustly, 
for it very rarely, if indeed ever, occurs that 
a place acquires the general reputation of 
being a bawdy-house without being one in 
fact.’’™ 


I do not know that the power of the legis- 
lature to pass a law making general reputation 
admissible as evidence in such cases has ever 
been questioned, but in the case of Wilson v. 
Maddock,” this question not being directly 
before the court, the court, speaking through 
Shattuck, J., said: ‘‘Our statute, however, 
in the Criminal Code, Sec. 652, has been de- 
clared common fame to be competent evidénce 
in case of indictment for keeping a brothel, 
and that provision of the statute has been ap- 
plied without question in that class of cases, 
ever since its enactment. There can be no 
doubt that the legislature had the power to 
enact it.’’ It seems, therefore, that, by the 
weight of authority, such evidence is admis- 
sible, though it may not be sufficient by itself 
to warrant a conviction. 

Albany, Oregon. D. R. N. Biacksurn. 


21 29 Minn. 195. 
22 5 Oreg. 480. 
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CONSTITUTIONAL LAW—CRIMINAL PROCED- 
URE. 


FRENCH V. STATE OF WISCONSIN. 


In the Supreme Court of Wisconsin. 

Where, in a trial for murder, there is a special plea 
of insanity tried by the jury, which fails to agree in 
such issue, held fatal error and a “judicial outrage” 
to compel the prisoner to go to trial on the issue of 
guilty or not guilty, including in that issue the ques- 
tion of sanity, before the same jury: Held, that in 
such a case the prisoner is deprived of his constitu- 
tional right to atrial by an “impartial jury.” Held 
further, that the presence of the prisoner in open 
court throughout the trial, at receipt of verdict and 
sentence, and that he was asked if he had anything to 
say why sentence should not be passed upon him, 
must affirmatively appear by the record in all trials 
for felony, and that the absence of such showing in the 
record is fatal error. 


OrtTOoN, J.: The plaintiff in error was tried, 
convicted and sentenced for the murder of Gavin 
M. Steel on the 5th day of March, 1891. A motion 
in arrest of judgment anda motion for a new trial 
were overruled. The case comes before this court 
on writ of error, and a great many errors are as- 
signed for the reversal of the judgment. The two 
first errors assigned and urged by the learned 
counsel of the plaintiff in error appear by the 
record, and are of the gravest importance and 
material, and, in our opinion, are fatal to the con- 
viction. Itis necessary to consider only these, 
as a new trial must be had in the case, and the 
other errors assigned of less importance and not 
so clearly apparent may not again occur. 

1st. The prisoner was compelled to be tried 
before the same jury that had heard and consid- 
ered the evidence on the special issue of insanity 
and had been unable to agree, and had been dis- 
charged from further consideration of such spe- 
cial issue as such. The provisions of the Revised 
Statutes on this subject were such that if the jury 
impaneled to try such special issue of insanity, 
failed to agree, the court could discharge them 
and impanel another jury to try the same, and so 
on until there should be an agreement and ver- 
dict as in other cases. To remedy what was sup- 
posed to be ah omission or defect, chapter 164, 
of the Laws of 1883, was enacted as follows: ‘If 
the jury shall be unable to agree upon a verdict 
on the trial of such special issue, the court shall 
for that reason discharge them from the further 
consideration of: such special issue, as such, and 
unless such special plea be withdrawn by such ac- 
cused person or counsel in his behalf, the court 
shall forthwith order the trial upon the plea of 
not guilty to proceed, and the question of insan- 
ity involved in such special issue shall be tried 
and determined by the jury with the plea of not 
guilty.’’ Under this provision the circuit court, 
when the jury impaneled to try such special is- 
sue of the insanity of the accused when he did the 
killing, were unable to agree upon a verdict, or- 
dered the trial upon the plea of not guilty to pro- 
ceed before the same jury. This was a very grave 








error. This statute does not so provide. If it 
did its constitutionality would be at least ques- 
tionable. The court should ‘forthwith order the 
trial upon the plea of not guilty to proceed” be- 
fore another jury to be selected, impaneled and 
sworn to try the case. This is consistent with the 
act and the prisoner's rights. This jury had 
heard all the evidence and arguments, as well as 
the instructions of the court on the issue of in- 
sanity, the question on which the guilt or inno- 
cence of the accused depended, and had deliber- 
erated upon it sufticiently to know that they were 
unable to agree, and had disagreed. The very 
fact of their disagreement implies that they 
had all formed opinions on it, and that their opin- 
ions did not agree. Part of the jury had formed 
an opinion that the accused was insane, and part 
that he was not. Itis said, although it is not ma- 
terial, that the jury stood ten one way, and two 
the other way, the same issue of the insanity of 
the accused was still indetermined and had to be 
tried again with his plea of not guilty. He had 
the undoubted right to have that question. as well 
as all others involved in his plea of not guilty, 
tried by an impartial jury. The case stood pre- 
cisely as it would if these statutes in relation to a 
special issue of insanity had not been enacted. 
The accused is’ placed on trial for the crime; his 
insanity is a question material to the case. A 
jury is forced upon him to try his ease, all of 
whom had formed and expressed an opinion on 
the question whether he was or was not insane 
when he killed the deceased. Does the law suffer 
or sanction such a biased, partial and prejudiced 
jury, for the trial of one charged with the crime 
of murder? Any one would say that this would 
be a judicial outrage upon the legal and constitu- 
tional rights of the accused. And yet this is just 
such a case. The accused has the right to de- 
mand that he be tried before a fair and impartial 
jury. Constitution, Art. 1, Section 7, provides that 
the accused shall have ‘‘a speedy, public trial be- 
fore an impartal jury.”’ Besides this, the right of 
the accused to have a jury specially selected and 
mpaneled to try him for the crime charged, and 
his right of challenge were cut off and denied. It 
is obvious and self-evident that this jury was an 
unlawful one, and that the accused was deprived 
of his constitutional right of trial by jury. It has 
been uniformly held, and from early times in the 
history of jury trials for crime, that the grand 
jury that found the indictment, and each one of 
them is disqualified from sitting on the petit jury 
to try the accused. 

Oat’s Case, 10 Howell’s State Trials, 1079, 1081; 
1 Bishop’s Crim. Proe. § 912, 8 How. State Trials. 
588; Hawkin’s Pleas of the Crown Bk., 2 Ch. 43. 
§ 27. Our own statute disqualifies the grand jury 
from being a petit juror on the trial of the case, 
Sec. 4688, RS: “It is the right of the accused 
who is to be tried by a jury, that the first opinion 
formed by the jurors shall be the one which re- 
sults from the evidence produced at the trial.” 
Therefore, the members of the grand jury that 
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framed the indictment, and those who have passed 
upon the question as jurors in the same case, are 
disqualified to be jurors to try the accused. 1 
Bish. on Crim. Proc. § 911; Pier v. The State, 6 
Ind. 298; Stewart v. State, 15 Ohio St. 155. A 
juror on a former trial that resulted in a mistrial 
is not competent to serve on the second trial (Ed- 
manson v. Wallace, 20 Ga. 660), and that is so, 
even if the case isnot the same, if the issues and 
the defendant are the same. Garthwaite v. 
Tatum, 21 Ark. 336. A juror who has formed an 
opinion on hearing all the evidence in the case 
not then being a juror is disqualified, much more 
where the juror has heard the evidence and 
formed an opinion once as a juror is disqualified. 
Argent v. Darrel, 2 Salk. 648; Weeks v. Medler, 
20 Kan. 57; State v. Sheeley, 15 lowa,404; Thomp- 
son & Mer. on Juries, 195; Greenfield v. People, 
74.N. Y. 227. Many more authorities are cited to 
the same principle in the very excellent brief of 
the learned counsel of the plaintiff in error. But 
as said before it is self-evident that such a jury is 
not only disqualified from trying the accused for 
the crime charged, but to force the accused to be 
tried before such a jury is a denial of his right to 
a jury trial, so clearly protected by the constitu- 
tion and the laws. If the grand jurors are unfit 
jurors to try the accused on the ground that they 
have formed an opinion in the case, and ex- 
pressed it by the indictment on a mere ex parte 
examination of the evidence, much more is this 
jury that has heard all the evidence on both sides 
and disagreed in their opinions. 

2d. It isconceded by the learned attorney-gen- 
eral that neither the minutes of the clerk or the 
record show, that the prisoner was present in 
court when the verdict of guilty was rendered 
against him by the jury, or that he was present 
when the sentence was pronounced against him 
or immediately before, or that he was asked by 
the court if he had anything tosay why he should 
not be so sentenced. The record does not show 
that he was present at any time during the 
trial for the crime except when he was arraigned 
and plead. It was his constitutional right that he 
may not waive to be present during the whole 
trial and **meet the witnesses face to face,’ and 
“to be confronted with the witnesses against 
him.’’ Art. VI. of U.S. Const., Sec. 7, of Art. 1, 
of the State Const. This is not only the indis- 
putable right of the accused but the record must 
show that he enjoyed that right, or it does not 
show that he had a legal and constitutional trial. 
‘*In felonies the record must show the defendant 
to have been present at the arraignment and 
testing of the jurors.”’ ‘In capital cases, 
if not in all felonies, the record must 
show that the defendant was present at the trial, 
verdict and sentence.’’ Wharton’s Crim. Plead. & 
Pr., §§ 545-549. The crime of murder is still a 
capital crime in this State because so recently fol- 
lowed by the death penalty. The People v. Per- 
kins, 1 Wend. 91. Insuch cases **the presence of 
the prisoner is essential, and where the law re- 





quires it the record must showit.’’ 1 Bish. on 
Crim. Proc. Sec. 1353; Dougherty v. Common- 
wealth, 69 Pa. St. 286; Prine v. Com., 18 Pa. St. 
103. This is the rule as well in all felonies. Hooker 
v. Com., 13 Grat. 163; Dyson v. State, 26 Miss. 
362; Rolls v. State, 52 Miss. 391; Bearden v. 
State, 44 Ark. 331; Smith v. People, 8 Colo. 457; 
State v. Johnson, 35 La. Ann. 208; State v. Jones, 
61 Mo. 238; An Indian v. U. 8., 1 Wash. Ter. 187; 
Lovett v. The State, 11 South. Rep. 172; Chitty 
Crim. Law, 414; State v. Buckner, 25 Mo. 167; 
State v. Mathews. 20 Mo. 55; Clark v. The State, 
23 Tenn. (4 Humph.) 254; Andrews v. State, 34 
Tenn. (2Sneed), 550; Scaggs v. State, 8Smedes & 
Mar. 722; Hoptv. U. S., 110 U. S. 574; Sylvester 
v. State, 71 Ala. 17. No presumption will be in- 
dulged in that the prisoner was present, if the re- 
cord fails to show it. Douglas v. State, 3 Wis. 820; 
Davis v. State, 38 Wis. 487. This is held as to the 
arraignment of the prisoner but his presence is 
just as essential. In the late case of Bail v. U. 8., 
118, itis held essential that the record should 
show that the prisoner was present and asked be- 
fore sentence whether he had anything to say 
why sentence should not be pronounced against 
him. The chief justice cites Rex v. Harris, 1 Ld. 
Raym. 267; 2 Hale, P. C. 401; Com. Dig. Indict- 
ment, N. 2; Hawk. C. 48, § 22; Wharton Cr. Pl. & 
Pr. §§ 549, 906; Messner v. People, 45 N. Y. 1; 
Dougherty v. Com., supra; 1 Bish. Cr. Proc. §§ 
275, 1293, and other cases cited above. This case 
is of itself the highest authority as to this con- 
stitutional right of a prisoner in a capital case. 
The learned counsel of the plaintiff in error has 
also briefed this question very ably and exhaust- 
ively, and has made many quotations of the text 
of the opinions to which reference may be made. 
Many of the above authorities also hold that no 
presumptions will be indulged in to supply the 
record in such a case,and that there is no waiver 
of the right less than a positive and personal re- 
linquishment of it, and this I understand to be the 
effect of our own decisions. The learned attorney- 
general has cited a few cases that seem to hold 
the other way, but they are certainly against the 
great weight of authority in this country as well 
asin England. These great common law rights 
had been made constitutional provisions in the 
various States, and so made essential and para- 
mount, and also indispensable in trials for capi- 
tal offenses and felonies. It is’not too strict to hold 
that in all such cases the accused must be present 
in court to meet the witnesses face to face, and to 
test the jury, and when the verdict is rendered, 
and be asked if he has anything to say why the 
sentence should not be pronounced against him, 
and to meet his sentence, and also still more im- 
portant that he have a trial “by an impartial 
jury.” These are great constitutional safe- 
guards against oppression and injustice that 
must not be abridged or compromised. The judg- 
ment of the circuit court is reversed and the cause 
remanded for a new trial. The warden of the 
State prison at Waupun will deliver the prisoner 
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to the sheriff of Ashland county to be held in 
custody by him until he is discharged from such 
custody according to law. 


Note.—Impartiai Jury.—The law is so well estab- 
lished on the first question considered in the princi- 
pal case, concerning the illegality of trying one 
charged with murder before the jury, which tried the 
question of his sanity and disagreed thereon, that we 
must believe that the trial judge only ordered such 
trial on account of the peculiar phraseology of the Wis- 
consin law on that subject. 

Record—Prisoner’s Presence.—At common law the 
record in all capital cases was required to show the 
presence of the prisoner during the whole trial. 
Harris v. People, 130 Ill. 457; State v. Jacobs, 107 N. 
C. 772; Schwab v. Berggren, 143 U. S. 442; Fielden v. 
Illinois, 148 U. S. 452. It should show that he was ar- 
raigned and required to plead (State v. Wilson, 42 Kans. 
587), that he was present when the verdict was received 
(Jackson v. State, 49 N. J. 252; Martin v. State, 79 
Wis. 165; Ballv. U. S., 140 U. 8.118; Hamilton v. Com., 
16 Pa. St. 129), and that he was present when the sen. 
tence was pronounced (Harris v. People, supra; Ball 
v. U. S., supra), and was asked, if he had anything to 
say why judgment should not be pronounced against 
him. Hamilton v. Com., supra; Schwabb v. Berggren, 
supra; Ball v. U.S., supra. Where the record stated 
near its conclusion, that the defendant was present 
during all the trial, the appellate court refused to ac. 
cept such statement as proper evidence of his pres- 
ence, declaring that a record consisted of proper ele- 
ments set down in order, and not of such gossip as the 
clerk might insert in it. Hamilton v. Com., 16 Pa. St, 
129. Nor was such strictness confined alone to capi- 
tal cases. It is said to have been required in all felony 
cases (Schwab v. Berggren, 143 U.S. 442), in cases 
of corporal punishment (Ball v. U. S., 140 U. S. 118), 
and in all cases involving life ora member. Jackson 
v. State, 49 N. J. L. 252. Even if this rule had been 
applied only in capital cases, yet at the time of its 
adoption so many felonies were capital offenses, that 
it would still have covered a wide range of cases. 
When it was first adopted, for it proceeded from the 
courts and not from legislation, those accused of 
crime needed every safeguard that could be thrown 
around them. Being denied the assistance of counsel 
or witnesses in their behalf, while the presiding judge 
notified them that he was their counsel, they were much 
at the mercy of the officers of the court. Craig v. State 
(Ohio), 30 N. E. Rep. 1120. But now the situation is en- 
tirely changed, and the prisoner, rather than the public 
prosecutor, has the place of vantage, and it seems 
unreasonable, that expensive criminal trials must be 
repeated by reason of an oversight of a clerk in mak- 
ing his official entries, or be¢ause certain formalties 
were not complied with, which could not in any case 
have affected the result. Accordingly some courts 
have not required direct statements in the records as 
tosuch necessary facts, but have presumed their exist- 
ence from other statements made therein. Where the 
record showed that the defendant appeared in court, 
and that there was one continuous session till the case 
was terminated, it was presumed that he was present 
during all the proceedings in the case. State v. Per- 
kins, 40 La. Ann. 210; State v. Peterson, 41 La, Ann. 85; 
Trumble v. Ter. (Wy.), 21 Pac. Rep. 1081; State v. 
Clement, 42 La. Ann. 583; State v. Price, 37 La. Ann. 


215; Shirmer v. People, 130 Ill. 276; State 
v. White, 33 La. Ann, 1218. Where the 
record showed nothing as to the arraignment, 


it was held that the court must assume the 





trial was conducted in the usual form. State y. Brown, 
33S. C. 151. Where after an arraignment, defendant’s 
counsel obtained further time to plead and subse- 
quently putina plea, the “efendant was presumed 
to have been present when such plea was put in. Peo- 
ple v. Cline, 83 Cal. 874. Where the record showed that 
the information was read to the defendant and a copy 
given to him, and that he pleaded not guilty, the ob- 
jection, that the record did not show the appointment 
of an interpreter at the time of the arraignment was 
overruled. People v. Samario, 84 Cal. 484. Where the 
record stated, that the parties appeared at every 
stage of the proceedings, and that after the verdict 
was brought in, the court ordered the defendant re- 
manded to the custody of the sheriff, it was presumed, 
that the defendant was present when the verdict was 
brought in. People vy. Jung Qung Sing, 70 Cal. 469. It 
has,on the other hand, been held, that the modes of pro- 
cedure in criminal cases have been established for 
public purposes, and that the State is interested in pro- 
tecting its citizens, and that therefore certain of the 
requirements in criminal trials cannot be waived even 
by the prisoner himself. State vy. Hope, 100 Mo. 347. The 
effort to distinguish the rights, which may be waived, 
from those which cannot be waived, leads us into 
inextricable confusion. Where the constitution guar- 
anteed a party accused of crime a trial by jury, which 
from time immemorial has been composed of twelve 
men, it was held he could not consent to a trial by a 
less number of men. Territory vy. Ah Wah, 4 Mont. 
149. In West Virginia the court was equally divided 
on the subject. State v. Cottrill, 31 W. Va. 162. 
So where prisoners have waived the right to a 
jury trial and have consented to a trial before the 
judge, the proceedings have been set aside as unwar- 
ranted by law. Harris v. People, 128 Ill. 585. In other 
cases the existence of a statute authorizing such 
waiver has legalized it and disposed of the constitu- 
tional question. State v. Robinson, 43 La. Ann. 383; 
State v. White, 33 La. Ann. 1218; Mays v. Com., 82 Va. 
550. <A plea of guilty certainly dispenses with the 
necessity of a jury trial, yet such plea has been called 
a waiver of the right to ajury trial. People v. Len- 
nox, 67 Cal. 113; Craig v. State (Ohio), 30 N. E. Rep. 
1120. Where during the trial the prisoner is not in con- 
finement, but is out on bail, the courts have found it 
necessary to decide, that the verdict may be received 
in his absence, else the accused might so absent them- 
selves as to frustrate justice. State v. Perkins, 40 La. 
Ann. 210; Robson y. State, 88 Ga. 166; Gales v. State, 
65 Miss. 105. In Missouri a statute so providing has 
been upheld. State v. Hope, 100 Mo. 347; State v. 
Smith, 90 Mo. 37. In New Jersey, by custom, the ver- 
dict can be received in the absence of the accused in 
all criminal cases, except those which are capital. 
Jackson y. State, 49 N. J. L. 252. The verdict ina 
criminal case, if the prisoner is present, may be re- 
ceived in the absence of his counsel. Such absence is 
held to be voluntary, yet as a rule the prisoner can 
derive little benefit at such moment if his counsel is 
absent. State v. Jacobs, 107 N. C. 772; Martin v. State, 
79 Wis, 165. No decision appears to maintain that the 
presence of the accused is indispensable, when the ap- 
pellate court renders its judgment in hiscase. Schwab 
v. Berggren, 143 U. 8. 442; State v. Jacobs, 107 N. C. 
772. Since such strictness is no longer necessary to 
protect the rights of the prisoner, why should it be 
still insisted on. Cessante ratione legis, cessat ipsa 
lex. Where the accused was absent when the verdict 
was returned, and the judge was not aware of it, and 
his counsel did not call attention to it, the judgment 
was sustained. Granty. State, 89 Ga. 393. The failure 
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to ask the accused if he has anything to say why judg- 
ment should not be pronounced on him should never 
be a ground for reversal, since in practice at most his 
reply can avail only as a plea for merey. Gannon y. 
People, 127 Ill. 507. When there has been a regular 
trial on the merits, the failure to putin a pleaisa 
mere inadvertence. State v. Green, 66 Iowa, 11. It is 
more logical to allow the defendant to waive any pro- 
vision, statutory or constitutional, inserted for his 
benefit. If inadvertently or unadvisedly made, the 
court can set such waiver set aside. State vy. Kaufman, 
51 Iowa, 578;'State v. Grossheim, 79 Iowa, 75; State v. 
Sackett, 39 Minn. 69. S. 8. MERRILL. 








CORRESPONDENCE. 


CONSTITUTIONALITY OF “SINGLE TAX” LAW. 
To the Editor of the Central Law Journal. 

In your issue May 19, 1893, vol. 36, No. 20, p. 407, 
you quote the Maryland Court of Appeals in Wells v. 
Commissioners of Hyattsville: ‘‘Single tax is an ex- 
perimental if not visionary scheme, leads to ruinous 
results; . . . if taxes belevied only upon the own- 
ers of the land, land would cease to be worth owning, 
would destroy individual ownership of the soil and 
result in ultimate confiscation.” If the authority 
granted the comynissioners of Hyattsville was uncon- 
stitutional then the wisdom of a single tax is not in- 
volved, and the court was out of its sphere when it 
entered the domain of prophecy. If the act was 
not unconstitutional the court should not shield it- 
self behind that instrument to protect the people of 
Hyattsville from such as seemed direful results. The 
court certainly knows that individual ownership of 
the soil isof recent origin and is by no means a per- 
manently settled question. Ever since ‘‘the system 
of shifting severalties and movable fee simples” 
(Mr. Elston observations on the Commons Bill, 1876, p. 
38), have been done away, it is found lands are gradu- 
ally falling into the hands of the few and there is an 
unequal opportunity to enjoy land. By single tax we 
hope to equalize this enjoyment. The court evidently 
has taken the Henry George theory second-hand. 
That theory does not intend to disturb land titles. It 
is opposed to any re-adjustment, division, re-distri- 
bution or confiscation of property. It does not pro- 
pose to tax land much less the owner of land. The 
single tax is not a tax upon land, but on land values, 
without the improvements. In Indiana we improve 
highways, reclaim swamps, macadamize streets by a 
a tax on the realty benefited, excluding improve- 
ments, not on each acre or town lot alike, but in pro- 
portion to the benefits received. Single taxers believe 
this is the true principle of taxation. As real estate 
values are created by the community this value be- 
longs to the community. The courts “long accepted 
axiom of political economy is not universally accepted.” 
Cooley says, ‘“‘the subject ought to contribute as 
nearly as possible in proportion to the revenue which 
they respectively enjoy under its, the State’s protec- 
tion.”” Nature gives no whisper about taxes. Taxa- 
tion is the work of society, must change with society. 
Inearly times lands were the only thing upon which 
taxes were levied. No confiscation followed. There 
isa natural law relating to land and man. Land is 
necessary to man’s existence. It is just as necessary 
as air and light. Then how should land be held. 
Blackstone says: “Occupancy and labor which are 
almost convertable terms, seem therefore to be the 








basis upon which the theory to property rests; . . . 
a fundamental principle underlies every system of so- 
ciety that the possession of property draws with it 
some correlative duties. . . . The right of undis- 
turbed possession, arising from occupancy, is recog- 
nized as a general benefit.”” Blackstone is speaking of 
land. Taking Blackstone as authority the law of nat- 
ure is, “that he who occupies land must, if he is not 
to be disturbed in his possession, labor upon it so that 
his occupancy may benefit society.’’ Land being neces- 
sary to existence all have aa equal rightto its enjoy- 
ment. Society gives to some exclusive possession of cer- 
tain portions, such possession carries with it the duty to 
“occupy,” that is, use it. This is the possessor’s ‘‘cor- 
relative duty.”’ The right to possess land and not oc- 
cupy it, that is, to hold it idle for speculation, is an 
artificial doctrine contrary to the law of nature. 
Single taxes do not propose to take such lands from 
such possessors. But, we say, such possession draws: 
with ita duty. The duty you who hold land idle, 
owe to society, is just the same as the duty the man 
owes who occupies his holdings. Now, we say, as 
communities increase in numbers and lands are im- 
proved land values increase. This value, the prod- 
uct of the community, should be appropriated by the 
community to liquidate its expenses. We insist this 
will remove the inequalities now existing and carry 
out Blackstone’s idea of “correlative duties” arising 
from the possession of lands, ‘‘thus paying in propor- 
tion to the revenues enjoyed.’’ The present system 


- of taxation is unsatisfactory on account of frauds and 


perjuries to evade it. Maryland alone asserts it ‘‘is 
eminently just.”” Other States see the injustice of 
this old and effete method and seek a remedy. Mary- 
land hides herself in musty cobwebs, and says the 
methods of past ages cannot be improved upon by the 
present. Single taxers believe that the wrongs in our 
present system of taxation grows out of the maxim of 
assigning to everything a legal and determinate 
owner, a maxim which, Blackstone says, has intro- 
duced and sanctioned many highly artificial and some 
very inconvenient doctrines “which it has been and is 
the task of the present century to modify or abrogate.” 
Such a progressive journal as the CENTRAL I am sure 
is ready to assist in modifying or abrogating all artifi- 
cial and inconvenient doctrines. If single tax does 
not meet its approval, I am sure it will not wrap 
around itself the mantle of self-satisfaction and say the 
present “system is evidently just.” Let a fair ex- 
periment be made of the theory. Let congress ap- 
ply it in the Distriet of Columbia. Those who pre- 
dict a failure, if honest in their conviction, should 
hasten congressional action that at least municipal 
revenues might be thus raised under the very eyes of 
congress. It would result splendidly. 
B.F. IBacuH. 
Huntington, Ind., May 29, 1893. 
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Compiled under the Editorial Supervision of John 
Houston Merrill, Late Editor of the American and 
English Railroad Cases and the American and En- 

lish Corporation Cases. Volume XXI. Nothport; 
ong Island, N. Y.: Edward Thompson Company, 
Law Publishers. 1892. 


Rice on Evidence. The general principles of the Law 
of Evidence in their application to the Trial of 
Criminal Cases at Common Law and under the 
Criminal Codes of the several States. In One 
Volume by Frank 8. Rice, Counselor at Law, 
Author of Evidence in Civil Cases, 2 Vols. The 
Lawyers enare Publishing Co., Rochester, 
N.Y. 1893. 


THE AMERICAN STATE REPORTS, Containing the 
Cases of General Value and Authority subsequent 
to those contained in the ‘‘American Decisions,” 
and the ‘“‘American Reports,’ decided in the 
Courts of Last Resort in the Several States. Se- 
lected, Reported and Annotated by A. C. Freeman 
and the Associate Editors of the “‘American De- 
cisions.”” Vol. XXX. San Francisco: Bancroft- 
Whitney Company, Law Publishers and Law 
Booksellers. 1893. 








HUMORS OF THE LAW. 





The following anecdote is vouched for by the sten- 
ographer, and will be appreciated more especially by 
lawyers: 

At a term of the circuit court, held not long since 
in one of the up river counties, a horse case was on 
trial, and a well known horseman was called as a wit- 
ness. 

Counsel—Well, sir, you saw this horse? 

Witness—Yes, sir. I— 

Counsel—What did you do? 

Witness—I jest opened his mouth to find out his 
age, and I sez to him, sez I, ‘Old feller, I guess you’re 
purty good yet.” 

Opposite Counsel—Stop! Your honor, I object to 
any conversation cariied on between this witness and 
the horse when the plaintiff was not present. 

The objection was sustained. 


They tell it on a Toccoa lawyer that while in court 
recently he addressed the judge as follows: 

“Your honor, in view of the fact that there seems to 
be a strong prejudice in this county against this pris- 
oner, who is my client, I shall make a motion fora 
change of venus.” 

Venus was beyond the judge’s jurisdiction. 
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1, ADMINISTRATION—Claims against Decedents.—Rey. 
St. 1891, ch. 3, § 70, which provides that, where a de- 
cedent ‘‘has received money in trust for any purpose, 
his executor or administrator shall pay out of his es- 
tate the amount thus received and not accounted for,” 
in preference to ordinary debts of the decedent, does 
not apply to money received by the decedent as a 
mere factor or agent.—SVANOE v. JURGENS, II]., 33 N. 
E. Rep. 955. 


2. ADMINISTRATION—Sale on Land — Fraud.—An ad- 
ministratrix procared a sale of her interstate’s land to 
pay adebt dueto her. At the sale her husband bid in 
the land, and it was conveyed to him. He paid noth- 
ing for the land, the amount of his bid being merely 
credited upon the debt due the administratrix. A few 
days later he conveyed the land to a third person, who 
immediately conveyed it to the administratrix: Held, 
that the sale was voidable at the suit of the heirs, 
since it was in effect a sale by the administratrix to 
herself.—LAGGER v. MUTUAL UNION LOAN & BLDG. 
Ass’N, Ill., 33 N. E. Rep. 946. 


3. APPEAL — Review on Second Appeal.—Though a 
determination of the supreme court on a former appeal 
is conclusive on a second appeal if the record presents 
the same matters, either of fact or law, such judgment 
is not finalon asecond appeal if the record contains 
matters directly affecting the findings whereon the 
judgment rests, which were not before the court on 
the former appeal.—KLAUBER v. SAN DIEGO STREET 
Cak Co., Cal., 32 Pac. Rep. 876. 


4, APPEAL BoND—Sufliciency.— On a motion question- 
ing the sufficiency ofthe surety on an appeal bond, 
the moving party need only make a prima facie case of 
insufticiency to cast on the surety the burden of show- 
ing his responsibility.—KIRBY Vv. COLLINS, Wash., 32 
Pac. Rep. 796. 


5. ASSIGNMENT FOR BENEFIT OF CREDITORS.—Where 
property in the hands of an assignee for the benefit of 
creditors is attached by one ofthe creditors, it isa 
technical error for the assignee to intervene in the at- 
tachment suit forthe purpose of recovering the prop- 
erty, but he should entitle his petition inthe matter 
ofthe assignment.—SABIN Vv. ADAMS, Wash., 382 Pac. 
Rep. 793. 

6. ASSIGNMENT FOR BENEFIT OF CREDITORS.—Under 1 
Hill’s Code, § 2753, providing that assignees shall have 
full power to dispose of allthe estate the debtor had 
at the time of the assignment, and to sue for and re- 
cover everything belonging to such estate, the assignee 
may recover back property conveyed in fraud of cred- 
itors, even though the grantee had taken possession of 
such property before the assignment was made.— 
MANSFIELD V. FIRST NAT. BANK OF WHATCOM, Wasb., 
32 Pac. Rep. 789. 
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7. ASSOCIATION — Secession of Majority.—Where a 
local division of a benevolent society, by virtue of its 
constitution and by-laws,is a member of a national 
organization, a majority may present at a meeting of 
the local division has no power, against the will of the 
minority present, to renounce allegiance tothe na- 
tional body, and at the same time carry with it the 
property of the local division, since the secession of 
the majority deprives it of all property rights in the 
organization.—GORMAN v. O’CONNOR, Penn., 26 Atl. 
Rep. 379. 

8. ATTACHMENT—Excessive Levy.—Where an attach- 
ment is otherwise valid, the excessiveness of the levy 
by the sheriff will not render it void, even as to the 
excessive portion, so as to prevent the title from pass- 
ing tothe purchaser at the sheriff’s sale, as against 
one Claiming under the attachment debtor by a sale 
subsequent to the levy.—MCCONNELL Vv. KAUFMAN, 
Wash., 32 Pac. Rep. 782. 

9. ATTACHMENT IN EQUITY.—An attachment can be 
sued out in equity against an absconding debtor by the 
accommodation maker of a negotiable note not yet 
due, although such maker has not yet paid such note, 
as he is absolutely boundto do so when it becomes 
due.—ALTMEYER V. CAULFIELD, W. Va., 178. E. Rep. 
409. 

10. ATTACHMENT—Jurisdiction.—Where an insurance 
company and its creditor both reside in New York, in 
which Statethe debt originated, the pendency of an 
attachment suit against such creditor by garnishment 
of the company in a foreign State constitutes no de- 
fense to an action on such debt in New York by such 
creditor against the company, in the absence of any 
appearance by such creditor to the attachment suit, 
or personal service of processon him in such State.— 
DOUGLASS V. PHENIX INS. CO., N. Y. 833 N. E. Rep. 938. 

ll. BAILMENT— Voluntary Treasurer—Negligence.— 
A treasurer of an association who receives no compen- 
sation is a gratuitous bailee, and is only liable for 
gross negligence in paying out funds. The fact that 
he has given bond for the faithful performance of his 
duties as such does not increase his liability.—H1- 
BERNIA BLDG. ASS’N V. MCGRATH, Penn., 26 Atl. Rep. 

tae 

12. BILL OF EXCEPTIONS—Time of Presentation.— 
Code Civil Proc. § 649, allowing a party to present a 
bill of exceptions for settlement at the time of the 
ruling in case of appealable orders made before final 
judgment, is merely permissive, and not exclusive; 
and such a bill should be settled andallowed if pre- 
sented within a reasonable time, as iu case of final 
orders, and the analogy furnished by sections 650 and 
651 should determine what is a reasonable time.— 
FLAGG V. PUTERBAUGH, Cal., 32 Pac. Rep. 863. 

13. CARRIERS OF GoOopDs.—Freight cars loaded with 
whisky, having been stopped by a flood, were attacked 
and broken into by thieves, and part of the whisky 
taken. The conductor and train men were present, 
but left, and made no effort to protect the property. 
A body of citizens drove the thieves away, and 
guarded the cars until the next morning, when, to 
keep it from falling into the hands of the mob, they 
destroyed the balance of the whisky: Held that, as 
the employees abandoned the whisky, and made no 
effort to protect it, the carrier was liable for its loss. 
—LANG V. PENNSYLVANIA R. CO., Penn., 26 Atl. Rep. 
370. 

14. CARRIERS—Negligence.—Where in an action for 
personal injuries the evidence shows that the plaint- 
iff was attended by two physicians, but does not show 
what was paid them for their services, or what would 
be a reasonable charge therefor, it is error to instruct 
the jury that in estimating plaintiff's damages they 
may consider his ‘‘necessary expenses” in being 
healed.—NORTH CHICAGO ST. R. Co. Vv. COOK,IIl., 33 
N.E. Rep. 958. 

15. CARRIERS OF PASSENGER—Regulations.—In an 
action by a colored woman against a railroad com- 
pany for ejection by defendant’s agent from a depot 





ticket office, it is not error to charge that a depot 
agent having charge of the houses, offices, and 
grounds connected with the depot has the power, 
as incident to his position, without the express 
authority or ratification of his company, to makea 
regulation requiring white and colored persons to pur 
chase their tickets in different rooms, where it is left 
to the jury to decide whether the agent had unre- 
stricted control of the depot, whether he established 
such a regulation, whether he informed plaintiff 
thereof, and whether equal accommodations were 
provided in both rooms.—SMITH v. CHAMBERLAIN, 8. 
Car., 168. E. Rep. 371. 

16. CHATTEL MORTGAGES — Sale.— The proceeds of 
mortgaged personalty, whether the sale is made by 
the mortgagor or mortgagee, must, when they reach 
the hands of the mortgagee, be applied on the debt se- 
cured by the mortgage.—SUMMER V. KELLY, 8. Car., 17 
S. E. Rep. 364. 

17. CONSTITUTIONAL Law—Private Insane Asylum.— 
It is competent for the court to determine whether any 
particular regulation of a useful business is a reasun- 
able restriction on the constitutional right of the citi- 
zen to engage in such business.—EX PARTE WHITWELL, 
Cal.,32 Pac. Rep. 870. 

18. CoNTRACT—Parol Evidence.—A written contract 
for the payment of money to a railroad company 
obligated the company to locate its road through a 
certain canon, if, upon survey, it should be found 
practicable, and provided thatthe line through the 
canon could be constructed at an expense of not more 
than $1,000 in excess of constructing the same without 
the canon: Held, in an action on the contract by the 
railroad company, which had constructed its road 
without the canon, that parol evidence was not admis- 
sible to show that the company, before the execution 
ofthe contract, had fraudulently represented to de- 
fendant thatthe route through the canon was prac- 
ticable, and that the road would be located there.—ST. 
VRAIN STONE CO. V. DENVER, U. & P. R.CO., Colo., 32 
Pac. Rep. 827. 

19. CORPORATION — Jurisdiction of State Court.—Un- 
der Hill’s Ann. Laws, § 516, which provides that no 
foreign corporation shall be subject to the jurisdiction 
of the State courts unless it has an agency within the 
State for the transaction of business or has property 
therein, the making, within the State, of a contract 
between a foreign corporation and plaintiff, to be per- 
formed in another State, and the service of summons 
on an officer of the corporation while temporarily 
within the State, are not sufficient to confer jurisdic- 
tion on the State courts.—ALDRICH V. ANCHOR COAL & 
DEVELOPMENT CO., Oreg., 32 Pac. Rep. 756. 


20. CRIMINAL EVIDENCE — Attemptto Rape.—In a 
prosecution for attempt to rape, a witness may testify 
as to statement made to him by the prosecuting wit- 
ness that she was goingto get some money out of de- 
fendant if she had to put up a job on him, as tending 
to show her prejudice and interest in the case, pro- 
vided the proper foundation had been laid while she 
was on the stand.—PEOPLE V. GARDNER, Cal., 382 Pac. 
Rep. 880. 

21. CRIMINAL EVIDENCE — Homicide.—In a murder 
case, where the evidence shows that a feud existed be- 
tween the families of defendant and deceased, evi- 
dence that, immediately after defendant shot deceased, 
he fired the other barrel of his gun, and wounded de- 
ceased’s mother, who was present, is admissible to 
show motive.—PEOPLE V. WALTERS, Cal., 32 Pac. Rep. 
864. 

22. CRIMINAL LAW — Homicide—Evidence.—Where a 
homicide is proved, the presumption is that it is mur- 
der of the second degree, andthe burden is on the 
State of showing, ifshe can, that it is murder of the 
first degree; and upon the accused, of showing, if he 
can, that it was without malice, and is therefore only 
manslaughter, or that he acted lawfully, and therefore 
is not guilty.—STATE Vv. Hopss, W. Va., 178. E. Rep. 
380. 
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23. CRIMINAL LAwW—Plumbers — Registration.—Under 
1. Pub. Loc. Laws, §§ 402, 408, 494, a person who has 
not been examined and registered may engage in the 
business of plumbing, make contracts for furnishing 
necessary material and doing all the necessary work, 
provided that he does not personally perform any of 
the manual work, but employs therefore duly ex- 
amined and registered plumbers, holding certificates 
of competency.—DAVIDSON Vv. STATE, Md., 26 Atl. Rep. 
415. 

24. CRIMINAL PRACTICE — Embezzlement.—The En- 
glish statutes on the subject, followed generally by the 
statutes of the American States, do not denounce em- 
bezzlement as a distinct and independent crime, eo 
nomine, but make it a statutory larceny; and it is there- 
fore Well held that an indictment or information un- 
der such statutes must allege the ownership of the 
thing embezzled, and contain the other averments es- 

‘sential in larceny.—STATE V. FRICKER, La., 12 South. 
Rep. 755. 

25. CRIMINAL PRACTICE — Larceny.—An indictment 
alleging that defendant ‘‘feloniously took and carried 
away,in orfrom a storehouse, four dollars and fifty 
cents in specie coin of the United States, the denomina- 
tion and description of which is to the jury unknown, 
the personal property of M,” sufficiently describes the 
offense within 2 Code 1886, § 3789, providing that ‘‘to 
steal personal property from or in any storehouse”’ is 
larceny .—BOLLING V. STATE, Ala., 12 South. Rep. 782. 

26. CRIMINAL PRACTICE — Motion to Quash.—Under 
Code, art. 27, § 286, which provides that no indictment 
shall be quashed by reason of any defect or imperfec- 
tion of matter of form, ‘‘norfor any matter or cause 
which might have been the subject of demurrer to the 
indictment,” a motion toquash is not availableif the 
defect in the indictment can be reached by demurrer.— 
STATE V. EDLAVITCH, Md., 26 Atl. Rep. 406. 

27. DECEIT—Agent.—In an action against a real-es- 
tate broker for deceit in representing himself to be the 
agent of the owners of certain land, and thereby’ in- 
ducing plaintiff to make a contract with him for its 
purchase, an answer which practically admits all the 
allegations of the complaint, and seeks to avoid their 
effects by alleging that defendant acted in good faith, 
and that plaintiff had opportunity to ascertain defend- 
ant’s want of authority, is demurrable.—BENJAMIN v. 
MATTLER, Colo., 32 Pac. Rep. 837. 

28. DEED OF TrRUST—Sale.—Where a creditor whose 
debt was secured by notes anda deed of trust author- 
ized its agent, on non-payment ofthe interest by the 
debtor, to collect the debt under the deed of trust its 
action in thus dealing with the notes and security, 
according to its custom in such cases, was not nugatory 
because it failed to formally declare the whole debt 
due.—DUNTON V. SHARPE, Miss., 12 South. Rep. 800. 


_ 29. EASEMENT — Town Ways — Discontinuance.—The 
long-continued use of atown way by the public does 
not make ita county way by prescription or dedica- 
tion, or withdraw it from the jurisdiction of the town. 
—COAKLEY V. BOSTON & M. R. Co., Mass., 33 N. E. Rep. 
930. 


30. EJECTMENT — Title to Support.—Where an heir 
has, in addition to aconveyance from the other heirs, 
a quitclaim deed from the heirs of her ancestor’s 
grantor she may maintain ejectment notwithstanding 
the fact that the deed to her ancestor omits the word 
‘‘heirs,” since, if her ancestor had a life estate only, 
the land on his death reverted to the heirs of his 
grantor, and plaintiff has the title from them.—HarR- 
RELSON V. SARVIS, S. Car., 178. K. Rep. 368. 


31. ELECTIONS—Registration.—A voter who had been 
duly registered after his removal from another county, 
and whose sworn testimony is that he then exhibited 
to the registration officers a certificate from the regis- 
tration officers of the county of his former residence, 
showing that his name had been stricken from the 
registration lists of such county, as required by Act 
1892, ch. 239, § 19, need not, on applying for registration 





for another election at the same precinct, again pro- 
duce a certificate from the registration officers of the 
county of his former residence.—CARLE V. MUSGROVE, 
Md., 26 Atl. Rep. 407. 

32. EMINENT DOMAIN.—Const. art. 2, § 15, providing 
that private property shall not be taken for public or 
private use without compensation, ‘‘and until the 
same shall be paid tothe owner, or into court for the 
owner, the property shall not be needlessly disturbed,” 
etc., does not prohibit the court from making an or- 
der permitting the petitioner in condemnation pro- 
ceedings to pay into court such amount as the court or 
judge may deem sufficient to compensate the owner, 
and enter on the land pending such proceedings; es- 
pecially since Gen. Laws 1883, ch. 21, § 243, clearly con- 
templates that such order may be made.—San LUIS 
LAND, CANAL & IMP. CO. V. KENILWORTH CANAL CO., 
Colo., 32 Pac. Rep. 860. 

33. EMINENT DOMAIN—Compensation before Taking. 
—The right to compensation before land is taken or 
damag: d under the power of eminent domain, secured 
to the land owner by Const. art. 1,§ 16, is a right per 
sonal to him; and, where he acquiesces in the taking 
of his property for a street improvement without in- 
sisting on pre-payment, the proceedings onthe part 
of the city are not invalidated by failure to make pre- 
payment of the damages.—LEWISs v. CITY OF SEATTLE, 
Wash., 32 Pac. Rep. 794. 

34. EQUITY JURISDICTION—Probate of Will.—A com- 
plaint by certain devisees of a will alleged that another 
devisee fraudulently suppressed the will, and altered 
a deed, whereby testator had conveyed to him a small 
portion of land, so as toinclude the entire property of 
the testator, and demanded that the deed be set aside 
and the property distributed in accordance with the 
will, which, it was alleged, could not be probated un- 
der Code Civil Proc. § 1339, providing that no will shall 
be proved as lost or destroyed unless its provisions are 
clearly and distinctly proved by at least two credible 
witnesses: Held, that a court of equity has no juris- 
diction to probate a will, though such relief is sought 
only incidentally to the main equitable relief; and the 
fact that the devisees are also alleged in the complaint 
to be heirs atlaw will not enable them to obtain the 
relief demanded, since, having alleged a will, their 
rights arise only from it.—MCDANIEL vV. PATTISON, 
Cal., 12 Pac. Rep. 805. 

35. ESTATES — Presumption—Tenant by Curtesy.—A 
judgment debtor, on his wife’s decease, became a 
tenant by the curtesy in her real estate, and she also 
willed him her property for life, with a right to use 
whatever is necessary for his comfortable support. 
He did not elect under which it would hold: Held, 
that it will be presumed he holds asa tenant by the 
curtesy, and during the life of his children the land 
cannot be taken by the foreclosure of a lien filed there- 
on to satisfy a judgment recovered against him on his 
indorsement of a note.—SILL V. WHITE, Conn.. 26 Atl. 
Rep. 396. 

36. EXECUTION SALE—Title.—The purchase of land at 
execution sale, and the payment of the price, gives 
the purchaser the equitable title, whether the sale is 
confirmed or not.—MORROW V. MORAN, Wash., 32 Pac. 
Rep. 770. 

37. EXPERT WITNESS—Compensation.—An expert wit- 
ness, who testifies for the people ina criminal case in 
obedience to asubpena, without making in advance 
any demand for special compensation, is entitled to 
recover only the statutory witness fees.—BOARD OF 
CoM’RS OF LARIMER COUNTY V. LEE, Colo., 32 Pac. 
Rep. 841. 

38. FRAUDULENT CONVEYANCES — Dismissal by Com- 
plaint.—In an action by a creditor who has not re- 
covered judgment, to set aside as in fraud of creditors 
a sale and conveyance of goods by the debtor, it is 
error, on finding that there was no fraud, and dismiss- 
ing the complaint asto the other defendants, to dis- 
miss it also asto the debtor.—MILLER V. HUGHES, 8S. 
Car., 17S. E. Rep. 366. 
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39. FRAUDULENT CONVEYANCE — Evidence.—In a suit 
to set aside a deed onthe ground of fraud, both the 
grantor and grantee in the deed made sworn answers 
to interrogatories, denying all the charges of fraud. 
The evidence showed that the grantor was in debt and 
being sued at the time she gave the deed; that the 
grantee was a boarder in her family, and paid the 
greater part of the price of the land by his note, which 
was not secured except by a vendor’s lien; that he 
afterwards bought up a prior mortgage on the land, 
foreclosed the mortgage, and bought inthe property, 
which was worth much more than the mortgage debt, 
at the foreclosure sale: Held, that the evidence was 
insufficient to sustain the charge of fraud.—FiRsT NaT. 
BANK V. STEELE, Ala., 12 South. Rep. 783. 

40. GUARANTY. — Where a creditor has recovered a 
judgment against the principal debtor, which remains 
unsatisfied, a guarantor against whom judgment is 
recovered on his guaranty is, on payment thereof, 
entitled to an assignment of the judgment against the 
principal, but such assignment is not a condition prec- 
edent to a recovery from the guarantor.—CLARK V. 
CHAPMAN, Cal., 32 Pac. Rep. 812. 

41. INJUNCTION—Contract—Damages. — Where a per- 
son bound himself not to practice dentistry within a 
designated town and fora designated time, but stipu- 
lated that he might do so on the payment of $1,000, 
injunction would not lie to restrain him from a breach 
thereof, the remedy being an action at law to recover 
the $1,000.—DILLs V. VOEBLER, Conn., 26 Atl. Rep. 398. 


42. INJUNCTION — Natural Gas Companies.—Elliott’s 
Supp. § 1016 et seg., provides a method by which natural 
gas companies may secure from the owner an easement 
in land for laying pipe lines, and that, ‘‘whenever the 
board of county commissioners of the proper county 
shall so direct, said trenches and pipe lines may be 
constructed and laid along the right of way of any 
road or highway:” Held, thatthe act does not give 
the board of commissioners power to affect the owner- 
ship in fee of the lands over which a highway passes, 
and a gas company will not be restrained, atthe suit 
of the board of commissioners, from laying a pipe line 
in a highway without permission from such board and 
the abutting land-owners, where it does not appear 
that the rights of the public are being invaded.—BOARD 
OF ComM’RS V. INDIANAPOLIS NATURAL GAS CO., Ind. , 33 
N. E. Rep. 972. 

43. INSOLVENCY—Claims.—Under Gen. St. § 1029, pro- 
viding that on appeal from commissioners on insolvent 
estates the claimant may amend any defect, mistake, 
or informality in the statement of claim ‘‘not changing 
the ground of action,” a claim for damages for breach 
of an agreement to convey a house and lot worth 
$7,000, in consideration of a promise to perform legal 
services if required, cannot be amended so as to state 
a claim for the reasonable value of legal services which 
had been rendered under a parol agreement that the 
house and lot should be conveyed therefor.—APPEAL 
OF DONAHUE, Conn., 26 Atl. Rep. 399. 

44. JOINT TENANCY.—An estate in joint tenancy is an 
estate arising by purchase or grantto two or more 
persons. The grand incident of joint tenancy is sur- 
vivorship, by which the entire tenancy on the decease 
of any joint tenant remains to the survivors, and at 
length to the last survivor.—SIMONS V. MCLAIN, Kan., 
32 Pac. Rep. 919. 

45. JUDGMENT. — Payment of the full amount of a 
judgment and costs by a surety of the judgment debtor, 
in consideration of a surrender by the judgment 
creditor of all control over the judgment and the 
execution issued thereon, constitutes an assignment 
of the judgment and the execution to the surety.— 
MURRAY V. MEADE, Wash., 32 Pac. Rep. 780. 

46. LIMITATIONS—Note—Payment by Indorser.—Part 
payment of a note by the payee and indorser does not 
arrest the running of the statute of limitatlons, as 
against the maker, although Code, § 50, makes the 

indorser of anote liable as surety.—LE Duc V. BUTLER, 
N. Car., 178. E. Rep. 428. 








47. MARRIED WOMAN—Power to Mortgage.—A petition 
which avers that petitioner, a married woman, owns 
astatutory separate estate; that she has sustained 
losses by fire, and to rebuild it is necessary to mortgage 
such estate; and prays that she be declared a /feme sole 
so far asto invest her with the right of executing a 
mortgage on her statutory separate estate, ‘‘and for 
such further and other relief as the nature and equity 
of this cause andthe statute in such cases made and 
provided will allow,”—is sufficient to support a decree 
relieving her of the disabilities of coverture; under 
Code 1876, § 2731, providing that such relief may be 
granted on a petition praying that she be decreed a 
Seme sole so far as to invest her with ‘‘the right to buy, 
sell, hold, convey, and mortgage real and personal 
property .—BLACK V. MOSELY, Ala., 12 South. Rep. 791. 


48. MARRIED WOMEN—Mortgages.—A mortgage by a 
married woman on her land, merely reciting that she 
is indebted and bound to the mortgagee by a note for 
a certain sum, and that she executes the mortgage to 
secure the same, does not contain a declaration of 
intent to charge her separate estate, within the act of 
1887, declaring a married woman’s mortgage valid and 
effectual to bind her separate estate ‘‘whenever the 
intention so to charge such separate estate is declared”’ 
therein, and is not binding on her unless it is shown 
that the note secured related to her separate estate.— 
REID V. STEVENS, S. Car., 17 8. E. Rep. 358. 


49. MARRIED WOMEN—Record of Separate Property .— 
Act Jan. 22, 1872, which requires a married woman to 
place a list of her property on record in the office of 
the register of deeds, to enable her to hold it asexempt 
from her husband’s debts, but which does not pre- 
scribe any particular form for the list, or provide for 
its record in any special way, is sufficiently complied 
with by filing in the office of the register of deeds a 
chattel mortgage executed by a married woman, and 
containing a list of the property covered thereby.— 
KELLEY V. JEFFERIS, Mont., 32 Pac. Rep. 753. 

50. MASTER AND SERVANT — Assumption of Risk. — 
When a brakeman on a railroad train of a construction 
company has knowledge of the risk of danger from a 
limb of a standing tree by such limb projecting part 
way over and above the temporary track, which limb, 
though dangerous, can be avoided by the use of ordi- 
nary care, and he appreciates the danger to which he 
exposes himself, if he continues in the employment 
after such knowledge, without protest or complaint 
or promise that such limb shall be shortly removed, 
he will be held to have assumed the risks of such 
danger of injury, and to have waived any claim upon 
his employers for damages in case of injury.—Woop- 
DELL V. WEST VIRGINIA Imp. Co., W. Va., 17S. E. Rep. 
386. 

51. MASTER AND SERVANT — Dangerous Machinery.— 
In an action by a child to recover for injuries received 
by him from dangerous machinery while in defendant’s 
service, an instruction which directs the jury to find 
forthe plaintiff if the evidence shows certain facts, 
and does not make plaintiff's ignorance of the danger- 
ous character of the machinery a requisite to his 
recovery of damages, is fatally erroneous.—HERDMAN- 
HARRISON MILLING CO, V. SPEHR, Ill., 33 N. E. Rep. 944. 

52. MASTER AND SERVANT—Negligence—Knowledge of 
Danger. — Where an employee operating a machine, 
which wasa safe and proper one in its construction, 
and such as was used in other factories of the kind, 
and was inno way out of repair,.was injured by the 
sudden starting of the machine while he was cleaning 
it, and there was no proof astothe cause of starting, 
there is nothing to justify a conclusion that there was 
negligence on the part of the employer, the mere fact 
of the injury not warranting such inference.e-A8H Vv. 
VERLENDEN, Penn., 26 Atl. Rep. 374. 

53. MECHANIC’S LIEN — Priority: — A party in open, 
undisputed possession of real property, who after- 
wards receives a conveyance of the legal title thereto 
from the holder thereof, has such a title as will enable 

him to create a meehanic’s lien thereon as against 
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mortgagees and grantees of himself. — CHICAGO LUM- 
BER CO. V. FRETZ, Kan., 32 Pac. Rep. 908. 

54. MECHANIC’S LIENS — Notice.—Hill’s Ann. Laws, § 
8669, gives a lien to every mechanic or other person 
performing labor or furnishing material to ve used in 
the construction of any building; section 3670 subjects 
to thelien the landon which the building is con- 
structed; and section 3673 requires the notice of lien to 
be filed in the county in which the building is situated: 
Held that, though the words ‘‘building” and ‘‘land” 
are used inthe singular, one who, under an entire 
contract, has furnished material used indiscriminately 
in the erection of several houses on contiguous lots, 
belonging to the same owner, may include all the 
buildings and lots in one notice of lien, and need not 
file a separate notice for each building and lot.— 
WILLAMETTE STEAM MILLS LUMBERING & MANUF’G CO. 
Vv. SHEA, Oreg., 32 Pac. Rep. 759. 

55. MECHANIC’S LIENS — Priorities. — Where a person 
purchases land by taking a bond for a deed, duly 
recorded, and erects a building thereon, the owner of 
the legal title, though he has not posted the notice 
referred toin section 1671, has alien on the land su- 
perior to liens for materials furnished subsequent to 
the recording of the bond, since such owner stands in 
the same position asif he had conveyed the land 
outright, and taken a mortgage back, and since the 
purchaser of the bond title, and not the owner of the 
legal title, is the owner referred to in section 1671.— 
8ST. PauL & T. LUMBER CO. v. BOLTON, Wash., 32 Pac. 
Rep. 787. 

56. MINING CLAIMS—Limestone Deposit. — Land con- 
taining a deposit of limestone, entirely devoid of ore, 
cannot be located as a mining claim, either lode or 
placer, since the mineral land laws ofthe United 
States were enacted for the purpose of securing to 
miners upon public lands the title to “minerals” dis- 
covered by them.—WHEELER V. SMITH, Wash., 32 Pac. 
Rep. 784. 

57. MORTGAGE FORECLOSURE — Decree for Sale.—In 
foreclosure proceedings, an interlocutory order for 
the sale of the ‘‘mortgaged premises mentioned in 
complainant’s bill” is not void because followed by 
an erroneous description, where the premises are 
correctly described inthe bill, inthe master’s report 
of sale, which was confirmed by the findl decree, and 
in the master’s deed of the property, and the grantee 
in such deed acquires a valid titletothe property.— 
THOMPSON V. CROCKER, Colo., 32 Pac. Rep. 831. 

58. MORTGAGE—Notice. — Where an owner of land 
negligently allows the equitable title to go to another, 
and clothes him with apparent powerto convey and 
incumber the same, and such person mortgages it, as 
security for a loan, to one who takes the mortgage in 
good faith, and without notice of the fraud, the mort- 
gage will be held valid, and in force, as against the 
original grantor.— LAWRENCE V. GUARANTY INVEST- 
MENT Co., Kan., 32 Pac. Rep. 816. 

59. MORTGAGES—Foreclosure.—In a suit to forclose a 
mortgage only those claiming title subordinate to the 
mortgage can be made parties; and wherethe answer 
of a defendant discloses that he relies on a paramount 
title, the bill should be dismissed as to him, unless 
complainant can prove his title in fact subordinate.— 
BOLLING V. PACE, Ala., 12 South. Rep. 796. 

60. MoRTGAGES—Foreclosure.—It is no defense toa 
foreclosure action on a purchase-money mortgage 
that the mortgagor has commenced a civil action 
against a third person, claiming that such third person, 
for the purpose of clouding his title to the land mort- 
gaged, has asserted an outstanding title thereto, and 
that such third person, by a cross-answer, has alleged 
that he is the owner in fee-simple of an undivided five- 
sixteenths of the land, and praying the possession 
thereof, which action is pending at the time the fore- 
closure action was commenced and called for trial, if 
the grantee and mortgagor has taken actual posses- 
sion, under his deed having covenants of warranty, 
and has remained in peaceable possession without 
eviction and it is not charged that the vendor is in- 





solvent, or acted fraudulently or deceitfully.—EMMoNs 
v. GILLE, Kan., 32 Pac. Rep. 916. 

61. MUNICIPAL CORPORATIONS—Public Improvements, 
—Under New Haven City Charter, providing that the 
city shall have a lien on all land fronting on the street 
where the owner neglects to do the thing required by 
the common council for the making, raising, grading, 
paving, or flagging or any sidewalk or gutter adjacent 
to such land, the city cannot require an owner of land 
abutting on a street to grade land for construction of a 
sidewalk in front of her premises, it being the duty of 
the city to construct its streets for the entire width at 
the proper grade.—HILLHOUSE V. CITY OF NEW HAVEN, 
Conn., 26 Atl. Rep. 393. 


62. NATIONAL BANKS— Liquidation— §tockholders.— 
A national bank may go into liquidation, and be 
closed, by a vote of its shareholders owning two-thirds 
of its stock; and this right may be exercised although 
it may be contrary to the wishes, and against inter- 
ests, of the owners of the minority of the stock.— 
WATKINS v. NATIONAL BANK OF LAWRENCE, Kan., 32 
Pac. Rep. 914. 

63. NEGOTIABLE INSTRUMENT—Note.—In an action on 
a note indorsed in blank after maturity, brought by 
the holder, where the maker is allowed to interpose 
any defense he has against the payee, an objection 
thatthere is no proof that plaintiff is the owner can- 
not be sustained.— WOoDBURY V. HINCKLEY, Colo., 32 
Pac. Rep. 860. 

64. OFFICERS — Bonds of County Commissioners. — 
When a person duly elected to the office of county 
commissioner has executed his bond as required by 
law, when said bond has been approved by the judge 
of the proper district, and when the person so elected 
and qualified has actually entered upon the duties of 
his office, the district court or judge thereafter has no 
jurisdiction to order said commissioner to give a new 
bond, with further sureties, to be approved by said 
court or judge, and, in default of compliance with 
such order, to declare such commissioner’s office va- 
cant.—PEOPLE V. DISTRICT COURT, Colo., 32 Pac. Rep. 
819. 

65. PARTITION—Pleading.—In a bill in equity for par- 
tition itis not necessary for plaintiff to make formal 
deraignment of title, or any deraignment furiher than 
is necessary to show how the parties became co own- 
ers and are entitled to partition, describing and locat- 
ing the premises, alleging that the parties hold the 
same together and undivided, giving the quantity of 
estate according to the fact, and the undivided inter- 
est, or show that which each is entitled to, making the 
proper parties, and praying for partition, etc.—RAN- 
SON V. HIGH, W. Va., 17S. E. Rep. 413. 

66. PARTNERSHIP.—In an action against a person in- 
dividually to collect a debt contracted by a firm of 
which he was a member, the court charged that if he 
desired to interpose as a defense that his indebtedness 
was asa member of the firm he should have done so 
either by demurrer, if that fact appeared in the com- 
plaint, or, if not, by answer, and, not having done 
either, had waived any such defense: Held, that 
where defendant, after dissolution of the firm, had by 
public notice assumed payment of its debts, such 
debts become defendant’s individual debts, and the 
instruction, though erroneous, was wholly imma- 
terial.—DoTy v. CRAWFORD, S. Car., 178. E. Rep. 377. 

67. PARTNERSHIP—Conditional Sale.—Where a part- 
ner sold his undivided one-third interest in the part- 
nership business, receiving part payment in cash, and 
a note for the balance which note recited that title 
was retained in the vendor until the purchase-money 
was paid, the transaction was a conditional sale, and 
not required to be made of record; and purchasers 
from the vendee must beware, for he cannot give a 
better title than he has by his contract with his 
vendor.—JOURNEY V. PRIESTLY, Miss., 12 South. Rep. 
799. 


68. PARTNERSHIP —Dissolution.— Where property is 
actually owned by acopartnership, but the title thereto 
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stands in the name of a corporation organized for the 
sole purpose of operating the property, in an action 
by one of the partners for a dissolution and an ac- 
counting, for fraud on the part of another partner, in 
which the corporation is made a party, the court is 
authorized to appoint a receiver to take charge of the 
property.—FI8SCHER V. SUPERIOR COURT, Cal., 32 Pac. 
Rep. 875. 

69. PARTNERSHIP—Dissolution.—Plaintiff and defend- 
ants made an agreement for partnership prospecting, 
plaintiff and one of the defendants to furnish the 
necessary supplies, and the other defendant to do the 
prospecting, the mines discovered to be owned by the 
three jointly. Plaintiff furnished all the supplies for 
years, and finally notified the defendant who was to 
furnish them with him that they must have a settle- 
ment, but he afterwards furnished defendants with 
more money, and was treated by them as a partner: 
Held, that plaintiff's act did not dissolve the partner 
ship, and that he was entitled toa share in the mines 
afterwards located, while defendants were still using 
supplies furnished by him.—ABBOTT V. SMITH, 32 Pac. 
Rep. 843. 

70. PLEADING—Answer.—An answer stating that de- 
fendant does not deny or admit certain material alle- 
gations of the complaint does not traverse them, and 
they are to be taken as true, under 2 Hill’s Code, § 194, 
requiring the answer to contain a general or specific 
denial of each material allegation of the complaint 
controverted by defendant, and providing that every 
material allegation not controverted shall be taken as 
true.—LAKE V. STEINBACH, Wash., 32 Pac. Rep. 767. 


71. PLEADING—Complaint.—Civil Code, § 49, which 
declares that ‘‘the complaint shall contain a state- 
ment of the facts constituting the cause of action in 
ordinary and concise language, without unnecessary 
repetition,’ leaves to the discretion of the court to 
determined whether it is unnecessary repetition to 
state the same cause of action in two different courts. 
—MANDERS V. CRAFT, Colo., 32 Pac. Rep. 836. 

72. PRACTICE—Change of Venue.—Code Civil Proc. § 
398, providing that if an actionis pending, and the 
judge is disqualified, it must be transferred for trial to 
a court the parties may agree upon, or, if they do not 
so agree, then to the nearest court where the like ob- 
jection or cause for making the order does not exist, 
leaves the disqualified judge, in such cases, no discre- 
tion, but makes it his duty to transfer the action at 
once, on motion.—KRUMDICK Vv. CRUMP, Cal., 32 Pac. 
Rep. 800. ’ 

73. PRINCIPAL AND SURETY—Liability.—A surety ina 
bond given by the principal for the faithful perform- 
ance of his duties as the treasurer of a corporation is 
not liable for defalcations made by the principal while 
acting asa general manager, and not as treasurer.— 
JOHNSON V. EATON MILLING & ELEVATOR CO., Colo., 
32 Pac. Rep. 825. 

74. RAILROAD COMPANY — Negligence — Proximate 
Cause.—When the engineer first discovered plaintiff, a 
child six years old, on the track, her father had her by 
the hand and was leading her toward the other par- 
allel track. After reaching that she became frightened, 
and, breaking away, went in front of the moving 
train; the train was going only 15 miles an hour, and 
immediately after she put herself in peril every effort 
was made tostop the train: Held, that there was no 
negligence on the engineer’s part, as plaintiff’s action 
could not havé been anticipated.—BENSON V. CENTRAL 
Pac. R. Co., Cal., 32 Pac. Rep. 809. 

75. RAILROAD COMPANIES—Child—Gross Negligence. 
—In an action by the father againsta railroad com- 
pany for the negligent killing of a child 18 months old, 
it appeared that the child wandered unattended out of 
the yard and on the railroad track, which was about 
50 feet from the house; that it had gone upon the track 
just as the train was approaching, and that plaintiff 
knew the train was coming. He saw the child playing 
about the yard a few minutes before the train passed: 
Held, that plaintiff was guilty of such contributory 








negligence as to preclude a recovery unless it is over- 
come by more than simple negligence of defendant .— 
ALLABAMA G. 8. R. Co. Vv. DoBBs, Ala,. 12 South. Rep. 
770. 

76. RAILROAD COMPANIES—Connecting Roads.—In an 
action by a widow against a railroad company for 
negligently causing the death of her husband, a car 
inspector of a connecting road, it appeared that de- 
fendant’s ‘‘drill crew” placed on a siding of deceased’s 
road, designated by its yard master. Cars from de- 
fendant’s road for transportation over the former’s 
line; that deceased began inspecting such cars; that 
such crew delivered the way-bills to such yard master, 
boarded their engine, and started to return to their 
own road; that, finding such train did not clear the 
switch, the crew, with their engine, pushed the train 
further from the switch, in doing which they killed 
deceased: Held, that such crew were not in the em- 
pley of the connecting road, and deceased’s co-em- 
ployees, at the time ofthe injury, but were cefendant’s 
servants. — VANNATTA V. CENTRAL R. CO. OF NEW 
JERSEY, Penn., 26 Atl. Rep. 384. 

71. REPLEVIN—Redelivery Bond.—The fact that a re- 
delivery bond in replevin is made payable to the 
sheriff, instead of to plaintiff, as required by Hill’s 
Code, § 187, does not render it void, and plaintiff, being 
the real party in interest, may sue thereon in his own 
name.—W. W. KIMBALL Co. Vv. BLEICK, Oreg., 32 Pac. 
Rep. 766. 

78. SALE—Conditional Sale.—Printed on the back of 
an order for machinery ‘‘under the conditions hereto 
annexed,” signed by the purchaser, was a provision 
by which the seller reserved title in the property un- 
tilfully paid for: Held that, in the absence of fraud 
by the seller in procuring the order, the purchaser is 
presumed to have understood the conditions thus 
printed on the back of the order.—PIEDMONT LAND & 
Ime. Co. Vv. THOMSON-HOUSTON MOTOR Co., Ala., 12 
South. Rep. 768. 

79. SALE—Payment of Price.—A contract for the sale 
of growing hops provided for their delivery between 
September 20th and October 20th, payment to be made 
on delivery and acceptance: Held, that a delivery ofa 
portion of the hops during the time specified, with 
notice by the seller of his readiness to deliver the 
balance, was sufficient notice to the purchasers as to 
the date when the hops would be delivered to render 
them liable for the agreed price on the delivery and 
acceptance; of the balance, two days later.—MEEKER 
Vv. JOHNSON, Wash., 32 Pac: Rep. 772. 


80. SEDUCTION—Evidence.—In an action for seduction 
it appeared that plaintiff, 16 years of age, was working 
asa waitress ina hotel, and sleeping alone in a cot- 
tage near by, that she was on friendly terms with de- 
fendant, who was her employer, and a man of wealth 
and years; that defendant called on her at the cottage, 
after dark, and, after conversing on ordinary topics, 
offered her a class of wine, which she drank and was 
soon scarcely able to stand without assistance; that 
defendant placed his arm around her, expressed his 
affection for her, caressed her, promised her future 
friendship and assistance, and finally assisted her to a 
bed, where he had intercourse with her: Held, that 
the evidence establishes a cause of seduction; whether 
plaintiff was or was not conscious at the time of inter- 
course.—MARSHALL v. TAYLOR, Cal., 32 Pac. Rep. 867. 

81. SET-OFF—Joint and Several Demand.—A joint de- 
mand cannot be set-off against a separate demand. 
But a demand that is joint and several may be set-off 
against a separate demand.—ELLIOT v. BELL, W. Va., 
178. E. Rep. 399. , 

82. SHERIFF—Indemnity Bond.—Under Code, § 2963, 
which provides that ‘‘when a doubt exists as to the 
title of the defendant to personal property which the 
sheriff is required to levy upon, he may demand in- 
demnity from the plaintiff,” the sheriff who has 
levied an attachment may afterwards demand an in- 
demnity before proceeding to sell it.—LAVRETTA v. 
HOLCOMBE, Ala., 12 South. Rep. 789. 
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@ 83. TAX DEED—Seal.—A tax deed signed by the 
county clerk alone, to which the seal of the county is 
not affixed, is void, and lapse of time cannot cure the 
defect.—REED Vv. MORSE, Kan., 32 Pac. Rep. 900. 

84. TAXATION—Assessment of Unoccupied Lands.— 
Held, that the assessment of unoccupied land, owned 
by a non-resident in the name of a person not the 
owner was unauthorized and void, and that a sale and 
tax deed based thereon were likewise void.—BAER V. 
CnHoir, Wash., 82 Pac. Rep. 776. 


8. TAXATION—Exemptions.—Capital invested to be 


habitually used and primarily intended to be used fora 
particular purpose, not giving exemption from taxa- 
tion, cannot become exempt by reason of its being 
occasionally, exceptionally and accidentally used 
for another.— ROBERTSON V. CITY OF NEW ORLEAN, 
La., 12 South. Rep. 753. 


86. TOWN SITE ENTRIES— Occupancy of Lots.— The 
partial building of a rough board shanty on one of 
several lots, which building remained unfinished and 
uninhabitable, and the placing of posts around a por- 
tion of the lot, is not such a bona fide occupancy as will 
entitle one to a conveyance of lots under the town site 
act.—PASCOE V. GREEN, Colo., 32 Pac. Rep. 824. 


87. TRESPASS—Damages.—Where a person or corpo- 
ration enters upon the premises and building of an- 
other, and without his consent fastens a telegraph 
wire to a part thereof, and such wire does no particu- 
lar injury or damage to the property at the time, but 
thereafter, on account of additional wires being con- 
nected with the poll of wire so fastened to the build- 
ing, such building is greatly injured and damaged, 
held, that anew injury or cause of action arises from 
the additional wires so placed, and the injuries results 
occurring from such new wrong or invasion of the 
owners’ rights may bethe basis of a recovery for 
damages.—WESTERN UNION TEL. CO. ¥. MOYLE, Kan., 
32 Pac. Rep. 895. 


88. TrRusTs—Construction.— Where a person conveyed 
real and personal property in trust to another, the 
deed authorizing the trustee to devote certain portions 
thereof to the payment of his debts, and empowering 
such trustee to collect the rents from the trust prop- 
erty, and pay over the same tothe grantor free from 
liability for his debts, and reserving to the grantor the 
right of disposition of the property so conveyed only 
by will, he is not entitled to have any part of such es- 
tate transferred to him r any purpose whatever, 
since by such deed he clearly intended that it should 
remain under the control of the trustee until the testa- 
mentary disposition could take effect.—WORTHINGTON 
v. RIcH, Md., 26 Atl. Rep. 403. 


89. TRUSTS—Insolvency.—Where a person engaged in 
business, devises all his property to a trustee to con- 
duct the same, and with the implied power to contract 
debts in its management, the trust estate becomes 
primarily liable for debts contracted on the faith of it, 
and the trustee is trustee for all the creditors, as well 
as for the cestui que trust; and onthe estate and the 
trustee becoming insolvent, he cannot, by executing 
judgment notes, give certain of the creditors a prefer. 
ence.—WOODDROP V. WEED, Penn., 26 Atl. Rep. 375. 

90. VENDOR AND VENDEE—Contract—Merger in Deed. 
—A contract for the sale of land obligated the vendor 
to execute a deed on payment of the price on a specified 
date; the vendees to pay all taxesin the meantime: 
Held, that such contract became merged in the deed 
subsequently executed by the vendor, and that since 
the taxes assessed during the existence of the contract 
became a lien on the land, and created no personal 
liability, as against the vendor, he was not entitled to 
recover from the vendees for such taxes paid by him 
after the execution of the deed.—KEATOR V. COLORADO 
CoaL & IRON DEVELOPMENT Co., Colo.,32 Pac. Rep. 
857. 

91. VENDOR AND VENDEE—Possession by Vendor.—A 
vendor, until delivery to his vendee, occupies the po- 
sition of a precarious possessor. His ‘‘detention” of 





the property sold is his vendee’s ‘‘possession”’ of the 
same.—ROE V. BUNDY’s HEIRS, La., 12 South. Rep. 759. 

92, VENDOR’S LIEN—Waiver.—Civil Code, § 3046, pro- 
vides that one who sells real property has a vendor’s 
lien thereon, independent of possession, forthe un- 
paid price, unsecured otherwise than by the personal 
obligation of the buyer. Section 5, provides that the 
provisions of the.Civil Code, so faras they are sub- 
stantially the same as existing statutes or the common 
law, must be construed as continuations thereof: 
Held, that the act and conduct of avendor, which in- 
dicate a waiver of the lien, may be shown by paro' 
since the common-law character-of the lien is not 
changed by the Code provisions.—CLAIBORNE V. Cas- 
TLE, Cal:, 32 Pac. Rep. 807. 

98. WATERS — Irrigation — Rights.—Where the owner 
of a tract of land, and of a water right used therewith, 
sells the land im separate parcels to two different per- 
sons,and by common consent the water right passes 
to them without any formal conveyance thereof, each 
vendee takes an interest in the water right propor- 
tioned to the amount of water previously used on the 
land bought by him.—BLOOM Vv. WEST, Colo., 32 Pac. 
Rep. 846. 

94. WATER RIGHTS — Cutting Ice.—The owner ofa 
bondage right is not the absolute owner of the ice 
forming on the pond, but has the right to have it 
remain when such continuance is useful in the legiti- 
mate exercise of the right to use the water as a motive 
power for his mills. —HOWE v. ANDREWS, Conn., 26 Atl. 
Rep. 394. 

9. Witt — Capacity to Make. — Where, ina suit to 
contest a will, it isclearly proved that the testator 
was not of sound mind and memory, and the jury find 
against the will, the giving of an instruction which 
correctly states the law relating to the question of 
undue influence, but which is not based upon the 
evidence, is harmless error, especially when the 
question of undue influence is also presented to the 
jury by instructions asked by the other party.—GREEN 
V. GREEN, Ill., 383 N. E. Rep. 941. 

96. WILL—Testamentary Powers—Corporate Stock.— 
A will bequeathed certain corporate stock in trust to 
three executors therein named, ard empowered one of 
the executors, testator’s son, to vote the same, and 
directed his coexecutors to give him a proxy to enable 
him to vote thestock as he pleased: Held, by an 
equally divided court, affirming the judgment below, 
that the coexecutors would ve compelled to furnish 
the son with a proxy, as directed in the will, to enable 
him to vote the stock, though they allege that by the 
use of the proxy he intends to perpetuate himself in 
office as president of the corporation, and that his 
management of its affairs is faulty in method and 
ruinous in policy.—LAFFERTY V. LAFFERTY, Penn., 26 
Atl. Rep. 388. 

97. WILL—Public Administrator.—Under Code Civil 
Proc. §§ 1307-1312, providing that a will can be con- 
tested on ‘‘written grounds of opposition” filed by a 
‘‘person interested,” a public administrator cannot 
contest the probate of a will, since the person contest- 
ing must be interested in the estate, and not merely in 
the fees of administration.—IN RE SANBORN’s ESTATE, 
Cal., 32 Pac. Rep. 865. 


98. WITNESS—Transactions with Decedent. — Code, 
art. 70, § 2, provides that when an original party toa 
contract is dead, or where an administrator is a party, 
either party may be called as a witness by his oppo- 
nent, but shall not testify on his own offer, unless a 
nominal party merely, except where the party to such 
suit has died after testifying for himself, when the 
opposite party may testify as to matters on which 
such decedent testified to: Held, thatan administra- 
trix of a party tothe contract on which suit was 
brought could not testify, in her own behalf, toa 
promise made her by defendant’s testator to pay her 
intestate certain money alleged to have been due from 
him to her intestate.—BOWIE Vv. BOWIE, Md., 26 Atl. 
Rep. 405. 
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The present edition of this remarkable book, 
the work of a distinguished English Barrister, 
will be found very valuable, even to those whe 
have one of the former eight editions, as there is 
much in this edition which was not in former 
ones. The whole work is unique; there is noth- 
ing like it in print. 

There is no school of advocacy, there are no 
lectures on advocacy, and there is no other work 
onadvocacy. It seems lamentable that no in- 
struction should ever be given in an art that re- 
quires an almost infinite amount of knowledge. 
Tact cannot be taught, but it will follow from ex- 
perience, and a good deal of experience may be 
condensed into the form of rules. 


CONTENTS: 
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cutor. 

As to the Utility of the Grand Jury. 

Tactics. 
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work extant which can fill its place. 
HINTS ON fo age = heh } de —y one volume. Svo. 
Price, $2.00. a on receipt 
of amoun Published and for sale by 


CENTRAL LAW JOURNAL COMPANY, 
919 OLIVE STREET, St. Louis, Mo. 








CENTRAL LAW JOURNAL. 








ST. 
ST. 
ST. 
. ST. 
ST. 
ST. 
ST. 
ST. 
> SL 


ST. LOUIS 


Issues a Cordial Invitation to Visitors to the World’s 
Fair, to Include this City in their Tour. 





LOUIS 
LOUIS 
LOUIS 
LOUIS 
LOUIS 
LOUIS 
LOUIS 
LOUIS 
LOUIS 


is the commercial and manufacturing metropo- 
lis of the West and South West. 
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ings in America. 
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